. BRIEFING NOTE - FOR INFORMATION _

FROM Treasury
FOR. | Treasurer
SUBJECT

Contact Ofitcer: | Carol Parrett, Director, Investigatfons and Racerd Not QTO-02576

Dale: 15/07/2008

Compliance, Difice of Raclng

Requesied by: Lachlan Smith, Ministerial Polley Advisor Date Approval Required By: 16/07/2008

PURPOSE

1. To provide policy advice on the proposed amendments to the Queensland Racing Limited
(QRL) constitution. :

BACKGROUND

2. Attached is a brief prepared by the Legal Services Unit (LSU) that sets out a summary of the
changes proposed to the QRL constitution and a summary of advice provided to QRL by David
Jackson QC and Andrew Herbert of Counsel.

The proposed amendments seek fo:
« extend the initial term of directors from 3 to 6 years; and
» change the process for the appointment of directors.

ISSUES

3. LSU has not identified any legal impediment to the proposed amendments to the QRL
constitution.

4. There are a number of policy-related matters that should be considered.

Formal Application for Approval

5, It Is understood that you have been proVided with a copy of the documents that have been
forwarded to the members of the company under cover of a QRL “with complimenis” slip. You
have not been formally requested to approve the proposed amendments to the constitution,

6. In the circumstances you should not make any comment or make any decision on the proposal
to amend the QRL constitution prior to being formally requested to approve the proposed
amendments. Despite arguments advanced by QRL to date that the proposed amendments
have widespread industry support it is likely that certain sections of the industry will remain
opposed to these changes and have demonstrated a tendency to resort to legal challenge of

. any declsions they do not support. Accordingly, any advice or comments made on an informal
basis could form the basis of a legal challenge to your deqlsion.
Independent Recruitment Consultant
7. The proposed changes remove the requirement for an independent recruitment consultant to

prepare a short list of applications by reference to the selection criteria contained in Appendix
A of the constitution and for this process to be undertaken by the company secretary.

-




10,

11.

12,

13.

The Counsel for QRL refer to the cost Involved in engaging an independent recruitment
company and that it s unnecessary if the company secretary is competent to undertake this

process.

The use of an independent recruitment company has been a fundamental aspect of the
recruftment and appointment of board members to the thoroughbred control body since 2001
and has provided a good defence against criticism of the recruitment process. Furthermore,
the use of an independent recruitment process was a primary consideration in assessment of
recent corporatisation applications by the harness and greyhound control bodies,

An Independent recruitment company has the professional expertise to review applications
against the selection criteria, independent of any real, or perceived, Influence from QRL. it is
considered that this requirement provides an important safeguard from an integrity perspective
to ensure independence and impartiality in the short-listing of applicants. Under the proposed
arrangements, it could be argued that the company secretary may be Influenced by the views

of the board in short-listing applicants.

The removal of this requirement has the very real potential to be criticised on the basis that it
will undermine the integrity of the recruitment system. It is considered that the argument of
cost savings to QRL s not a sufficient reason to change this aspect of the recruitment process.

Government Policy on Racing

Since the privatisation of the Queensland TAB in 1999, it has been government policy to
devolve responsibility for the day to day operations of the racing industry to the industry. This
policy has been implemented by the Racing Act 2002 (the Racing Act) which:

« provides for a corporation whose directors are appointed In accordance with its
constitution, to be the contro! body for each code of racing (rather than & statutory

authority with members appointed by the Minister);

« devolves wide ranging powers to each control body and limits the government’s role to
matters of integrity; and

¢ provides the Minister with very limited powers regarding the Internal
operations/governance arrangements of racing control bodles.

It was envisaged that an application from a cantrol body to amend its constitution would not be
considered by you as the Minister responsible for racing, until the proposed amendment had
been approved by the members of the company. In this way, the Government, and you

" specifically, are removed from the negotiation and initial decision-making process.

14.

15.

16.

This approach is consistent with the approval process under the Racing Act for the disposal of
land by race clubs which requires the approval of the members of the relevant club and the
approval of the control body before an application can be made to the Minister responsible for

racing to approve of the disposal.

This approach limits government involvement in industry decislon-making while still providing a
safeguard to ensure decislons of an inappropriate nature that may impact on the integrity of
racing, or that may be unlawful, are not made. It was envisaged that the Minister would ratify
the decisions of the members of the club and the control body unless there were sound

grounds to justify a refusal.

If the members of the company support the proposed amendments, a decision by you to
refuse to grant approval must be made on grounds that can be justified and are able to

withstand jegal scrutiny.




Appropriate Term for Directors

17. Counsel for QRL stated:

“While there is no specific term of years that can be indicated as being either appropriate
or inappropriate in this context, we are of the opinion that appointing directors for a term of
six years before initial retirements are to occur does not offend any established principles
of proper corporate governance in the specific context of the role and function of
Queensland Racing, and is generally consistent with an approach that persons or entitles
charged with a public regulatory role should be permitted to undertake that task without
being required to regularly seek continuing support and approval from the very persons in
respect of whom they are required to exercise control and regulation, and potentially to
make adverse, but proper, decisions.”

18, There are arguments that a term of 6 years may have the potential risk of fostering a board
which becomes stagnant and without fresh ideas. However, while that may be true of some
boards, the directors of QRL (Bentley, Hamner, Lambert, Ludwig and Andrews) have shown no
signs of being devoid of fresh ideas, with the tharoughbred code undergoing probably the
greatest period of reform and improvements in its history. The board of QRL has implemented
wide ranging reforms to the industry which has seen record product fee payments from
UNITAB to the three codes of racing In Queensland and significant increases in prize money.
The board has continued to lobby at the Australian Racing Board level for better classes of
races for Queensland, continues to implement enhancements to race programming and has a
program of wide ranging infrastructure projects planned across the State.

19. In the circumstances it would seem axlomatic that the current QRL Board is unlikely to suffer
from either stagnation or a lack of fresh ideas.

[ Noted

Comments {back to Department/further action ~ if applicable)

s

ZIAction Officer/Authors [iies Difeslona Y pies EDJAU TSRS | Unitlals) Eﬁ%ﬁfébUt@”%% (inigials}
Miks Kelly
Office of Racing *
3234 13786
14/07/08 14/07/2008 i /i




BRIEFING NOTE - FOR INFORMATION

FROM Treasury
FOR Treasurer
SUBJECT | Queensland Racing Limited (‘QR’) - Meeting of Members
Conlact Officer; | Shaun Buller, Legal Services Unit, Reco T TROS0OX; DPF-20CO4 Date: 14 July 2008
{elephone 3224 5178 M SR-XOCOG OGR-XXXX

Requested by: Lachlan Smith ——

DyfEZpmom| Requlred By:  N/A

e e

PURPOSE B2 TV

To -

« advise you of the substantive mattegSEgised in régent correspaE@ENce from QR
highlighting potential amendments fEEEEmstitatia: and =

s inform you of your options in this regard.

BACKGROUND =

In accordance with section 26 of the R , QR E=approved by the relevant Minister
to be the control body for thoroughbred FiglEg FEEEERsland=gHective from 1 July 2006.
Condition 4 of the Cantrol Body Approval Rgtice reqtitesaR to~abtain the ratification in writing of
the Minister before implementing any amendigizt to FiESSatmnaay's constitution”.

Clause 15 of QR’s constitution ofiEEafEEsuch tnmgﬁfaﬁ'e‘fm of the founding directors expires
at the first Annual General MeciBEatereluly 2008=Ralevantly, the initial term of founding

directors will just exceed 3 yedfeee e —_—

Clause 17 of QR’s constituticTrarcuides [GEMReprocesSHEwhich potential replacement directors
P E T OED fent consultant (having regard to

may nominate, be short listed by S ENTEE
established selection criteria in the corstitiom e mtally reviewed by class A and B members
of QR and ultimately selectfiEty.a solegigmeommitigarepresented by class A and B members.
Class A and B members SEthesalactionammittee hdve equal voting power In the appointment
of directors, and in the S rEreballotEhesuccessiul appointee is determined by chance

through a draw conduclegEBF QR SSecetary.

QR has wiitten to its meTRBEESte InforTeiizmm of three meetings (a class A member's meeting, a

class B members meeting anaacaeneral taegting of members), to be held on 6 August 2008. Al
mestings have been called toearsaer theéEame speclal resolution to amend the constitution of

QR the general purpose of whichEgs. ==

o Extend the initial term of the DEaEESBESrectors of QR from 3 to 6 years before the process
of retirement by rotation commeéngaszand

Change the way in which directors of the board of QR are appointed in the future. In
particular, an independent recruitment consultant will no longer be engaged to shortlist
candidates. Rather, short listing will be undertaken by the company secretary having
regard to the existing selection criteria. Class A and B members will then meet separately
to determine their preferred candidates from the shortlisted candidates. Also, the
selection committee will be restructured to provide for 2 class A and 2 class B
representatives and an independent representative (appointed either by the agreement of




the class A and B representatives or an external independent person where agreement
cannot be reached). As thers will be an uneven number of selection committee members,
the situation of a tied vote and subsequent election of a person as a director through a
chance draw should not accur. Finally, the constitution Is to be amended to ensure that the
votes by representatives of the member classes within the selection commiftee are not
necessarily tied to the collegiate approach of preferencing candidates as determined at the

prior member meetings.

« Clarify that the board may appoint directors u_fégﬂhe maximum 7 appointments as

currently permitted and to fill vacancies. ==

The amendments fo the constitution have been proggsaeby the directors rather than the class A
members of QR. This is relevant in that the consifigfigERas only adopted 2 years ago after the

consultation of interested parties. e

The directors of QR are the class B members whilst8iass Amamners constitute the various clubs,
committees and associations Involved in the QEEgEBsland thorogahbeed racing industry.
i T

QR has obtained legal advice from counsel gEEREabove matters (S&&atiachment 1).

By way of an example, a copy of the notice SEmEatingf8ERass A membBars Is attached (see
attachment 2). —_——

ml
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ISSUES 7
Extending the initial term of QR's boartEgEdirectors =

Among other things, legal counsel for CcmmiaEasnotes Fes@lBwing points —

¢ The constitution, In its present formewas vaveoped.in camsultation with the previous
Minister after extensive consultationaiieindrEEEpasentatives throughout Queensland.

« The proposal to extend theSiHiital term GEGHicE EToarssre greater stability of the QR

board whilst involved in mmm% matters and long term infrastructure
projects including CorbuiEEEatsbling, r pment of Deagon, development of Paim
Meadows, constructionzBEssnthelicizacks af=kaRwoomba and the Gold Coast, merger of

metropolitan clubs, aggEEgation oEfERvision righisstc.

« The maintenance of stabiifEand Sonlinyitzoka baard is a reasonable approach {o
corparate governance providesHEERaERaErEReEADpropriate levels of accountability to the

Sl=ls il

members of a compAywhiCFREERE.case-eEGE s difficult to quantify. This is because
QR is a companyiimitesby-guarasgewhere members do not have a financial stake in the

conduct of the corBaRE=Aaditionalgzazeasonable and fixed term for directors of QR is

desirable to the:EXERFoT oeiaing. thegargaption or reality of persons undertaking
regulatory funcligisthat coulEbeamproperyEnfiuenced by external considerations such as
ones personal teAiETRa diredlE=. <

e In their opinion, whilSElEEEEis no SgeEic term of years that can be indicated as
appropriate for the apptatRent of EdFactor, in the context of QR, an initial 6 year

appointment of directors WoalgEReEaReRd any established principles of proper corporate
governance. NotwithstandingiiEeiEtsalso noted that some directors will In effect serve a
perlod of 8 years before being SgBEEEo re-election which is at the outer limits of an

appropriate range for such an appaiaiment,

The ability to appoint a director of a Eovernment owned corporation up to a period of 5
years is offered as an example in support of this matter,

Comments in response to the points raised by QR's legal counsel are as follows —

As QR's constitution was only recently developed, (understood to have occurred in 2006)
and was done in consultation with the industry and the State, the question arises as to why

this matter was not ralsed at that time.

il




s The other points ralsed in support of the amendments, (i.e. maintenance of stability and
continuity of the board In times of addressing significant infrastructure projects and policy
matters, the avoldance of improper Influences whether perceived or real and proper
corporate governance principles not being offended) may have some merit.
Notwithstanding this, it is a question of what you consider to be appropriate in the

circumstances

¢ Publicly listed companies undertaking significant capital intensive projects are required to
respond to major policy initiatives generally hage board member appointment periods far
less than 6 years. Similarly, directors of Govegmant Owned Corporations ('GOC's') are
responsible for significant infrastructure develBEEERt. The current practice for these
bodies is to appoint directors for a period ofS5&ars. Also, members of regulatory bodies

are usually entitfed to be appointed for per} 5 years {for example see gectlon 211
of the Queensland Competition Authority this regard, the last appointment of

the members of the Queensland CompetfiErEADtharRewas for a period of 2 years.

‘s Continuity and stability of QR's board o@ize%—@“rs carchbeatherwise addressed through the
ability to reappoint existing directors agprewided in thégasiution. In practical terms the

reappointment of directors is the me. vhich continuitiEangEstability are generally
achieved. = = —_—

e Ina recent advice by Treasury's LefiEantvcesEifltto the OfficeE0f Racing in regards to
other controf bodies, similar but not id&aAticakisSaeEwere considered. In that advice, whilst
the Minister's power to become involved TreazemaKe determinations on such matters was
acknowledge it was noted that seme cautionewasraquired in exercising such powers In that
it was not consistent with the ugiEpractice byghigEcorporations, its directors and
shareholders/members operatE=iather.the usUaEm@ARers Including the details of a control
bodies constitution should be réSEvErEREte. companzriernally unless the matter was
unique or of some concern or riskiche-State==ConsegeEntly, from an internal
perspective, one could argue that (FEEEmaReEREaneor the members of QR to
resolve, and that regardless of that cHIESE

|

e {EEGpsERdirectors to be reappointed if that
is what the members wan==e _— e

Changing the process of appoirfrertatad irec@and_ﬁlilng vacancles
Relevant points by QR's legal m foilo@
+ Voting deadiocks and%eoﬁofm?‘édkactor@dates by a chance draw are removed.
ot n B representatives on the selection

» In the case of disagreemeatbaiosraldss
committes, the fairness of clerina e rEmaintained through the independent _
representative. Ve = — (_(

e There s litlle valEiEanyeiEinalnaBEtEte role of the Independent recruitment
consultant to shEBlEECandoates:. AlSeEHera-are cost savings fo QR in this regard.

—r

e Proposed amefdEERs to addmseie filingof vacancies from time to ime are subject to
the safeguard thateEappointméntmade between annual general meetings can be for a

term beyond the closamsatihe neREgggceeding annual general meeting,

R ——
[t

Comments in response :

Whilst no legal Issues have been |daliiggEviEs the proposed changes, policy concemns have been
raised by the Office of Racing in thelr BEEEEEote to you.

.1{"




m the Office of Racing that no formal request to approve the proposed

o make a decision is received we note that such a
dicial Reylew Act 1991. Therefors it is not necessary

Options
We note the comments fro
amendments has been made at this time.
To the extent that a formal request for you't

decision would appear o be subject to the Ju
to prejudge the mater before any request is made.
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de further detalled information regarding the issue

This officer may be required to provt







