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Dear Malcolm,

Draft Blll to amend the Racing Act 2002
Product and Program Agreement

We refer to our meetings of 31 Oclober 2008 and 4 November 2008,

Woe discussed the provisions of the Product and Program Agreement (PPA),

The PPA was made on 9 June 2008 belween TABQ, the Queensiand Product Race Co Lid (Product
Co) and Queensiand Principal Club (your predecessor), Queensland Harness Racing Board and
Greyhound Racing Authorily. By force of the provisions of the Racing Act 2002, Queensland
Thoroughbred Racing Board was the body renamed from the Queensiand Principal Club as the
confrol body of the thoroughbred code of racing in Queenstand and Queensiand Racing Limited is
tha successor of the Queensland Thoroughbred Racing Board by force of provisions of the Racing
Act 2002 passed in 2006. By force of those provisions Queensland Racing Limited is entilled to the
benefit of clauses and bound by the obligations contained in the PPA to the same extent as if it had
been a parly to the Agreement at the time of its execution.

In essence, PPA makes provision for, Inter alia, the supply of certain information by you to UNITAB
{the successor of TABQ),

PPA runs for a term of 15 years, being the term for which the Race Wagering Licence Is granted to
UNITAB pursuant to the Wagering Act 1998,

Clause 7.1 of PPA requires Product Co to annually prepare and submil to UNITAB a drafl
Queensland Racing Calendar and Queensland Racing Program.

Intellectual Properly rights in the Queenstand Racing Calendar and Queensland Racing Program
under clause 7.3 are vested in Product Co lo the extent to which Intellectual Properly or rights of
confidentiality exist in or In connection with the Queensland Raclng Calendar or Queensland Racing

Program.
Under clause 7.4 Product Co consents to the use by TABQ {UNITAB} of the Queenstand Racing

Calendar and the Queensland Racing Program solely for the conduct of the Race Wagering
Business and for the purposes used by TABQ (as il was then) as at 26 May 1999.

Clause 7.4 goes on, in subclause (b) to provide thal subject to clause 7.4(c), UNITAB (then TABQ)
mist not, without the prior written approval of Product Co:

{i) “disclose the Quesnsiand Racing CGalendar or the Quesnsiand Racing Program
to any third parly unless it is necessary or desirable for the conduct of the Race

Wagering Business or Existing Purposes;
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(i) use the Queensland Racing Calendar or Queensland Racing Program lor any
purpose other than for the conduct of the Race Wagering Business or Existing

Purposes;

(i) publish, broadcast, sefl, ficence or othervise deal with the Queensiand Racing
Calendar or the Queensland Racing Program excepl to the exfent necessary or
desirable for the conduct of the Race Wagering Business or Existing Purposes.”

Clause 7.4(d) carves oul information that has ceased lo be confidential or that is In the public
domain as information to which the restrictions apply. This is the clause we think intended to be
referred to in clause 7.4(b) as clause 7.4(c). There appears to be no clause numbered clause
7.4(c). Bul clause 7.4{d} refers back 1o clause 7.4{b} and the text of the two clauses makes it logical
that the reference In clause 7.4(b) to clause 7.4(c} was intended lo refer to the nexi clause which for
reasons thal are not apparent is numberad clause 7.4(d)

Clause 7.4(e) emphasis lhe Intellectual Properly position by staling that nothing in clause 7.4 gives
UNITAB (ihen TABQ}) an inlerest in the Inteliectual Properly subsisling in the Queensland Racing
Calendar or the Queensland Racing Program greater (han otherwise given by the PPA,

Clause 7.4{f) provides as follows: (

“for the avoidancs of doubl nothing in this Agreement prevenls or restricts TABQ using or
acquiring the rights fo use the Queensiand Racing Calendar, Queensland Racing Program,
Australian Racing Product, Markeling Rights or any other information or inteffectual Property
Rights in respect of Racing from any other parly in connection with any other business,
product or service of TABQ other than the Race Wagering Business or Existing Purpose
and TABQ shall have no liabilily to pay or otherwise compensale any Queenstand control
body or Product Co for or In respect of such uses”,

The effect of subclause {f) is to permit UNITAB to acquire any of the information or righls to use
specified in the subclause in respect of Racing from any other parly in connection with any other
buslness, product or service....other than the Race Wagering Business or Exlisiing Purpose.
it is evident from the conlent of clause 7 that it is the intent that, subject to the other provisions of
the Agreement of PPA, UNITAB acquires rights lo the Queensland Racing Calendar, Queensiand
Racing Program, Australian Racing Product Marketing Rights in respect of the Race Wagering
Business and Exlisting Purposes from Product Go and any other Racing information from any one
elsa without making payment of any compensation lo the Queenstand Control Body or Product Co,
The reference to the "Australian Racing Product, Marketing Rights or any other information or
Inteflectual Properly rights in respect of Racing” may seem somewhat out of context in clause 7.4
where clause 7 otherwise deals with only the Queensland Racing Program and Queensland Racing
Calendar, Howsver what it does Is lo clarify that where TABQ does acquire rights to use that 1P from
any other source, it has no fliability to pay or otherwise compensale a Queensland control body for in i
respect of such uses. Clause 9, which otherwise deals with the supply of Ausiralian Racing Product,
does not deal with it other than in clause 9.5(a) which deals with alternative means of “supply™ not

“use” to which clause 7.4(f) refers.
Clause 7.5 provides an exclusivity regime in the following terms:

{a) Product Cois o be the exclusive supplier lo UNITAB for the Race Wagering Business
of the Queansland Racing Calendar and the Queensland Racing Program. {This fits
with what we sald about clause 7.4(1).)

{b) It prohibits the supply of the Queensland Racing Calendar or the Queensland Racing
Program "to any other person for any use directly or indirectly refating to wagering on
raging without the prior writlen consent of TABQ". H then provides the consent is not to
be unreasonably withheld where no amount is payable or other consideration or benefit
s directly or indirectly recaived for or in respect of such supply. It then carves out
reciprocal supply of Australian Racing information lo any interstale Racing Enlities
where no amount is payable or other consideration or benefit is directly or indirectly
recelved. Interstate Racing Entilies is defined in PPA to mean "any club, soclely,
associatfon, corporation or body of persons {whether corporate or incorporate) by
whatever name called which has been or is eslablished in any jurisdiction in the
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Commonweaslth of Australia (other than Queensiand) for the purpose of conducling or
conlfrolling races of galloping horses, trolling horses or greyhounds or information used
in the conduct of such racing and includes any person who conducts or controls such

Racing or Informaltlon used in such Racing.".

This would include the supply of information to corporale bookmakers or to ¢lubs oulside of
Queensland for the purpose of the conducl of racing galloping horses {as relevant to your code of
racing), Again, the carve oul for the supply of information to those entities is limited lo where no
amount is payable or other considerallon or bensfit is direcily or indirectly received.

Subclause (¢} permits the provision of Queensland Racing Calendar in Queensland Racing
Pragram to persons specified in Schedule 4 for such part and at such times and purposes as it was
provided af 20 May 1999, provided that the provision of that information is for no amount payable or
other consideration or benefit, direclly or indireclly recelved. Subclause (c) provided that, if thereis a
consideration or other benefit received, the Product Fee reduces in accordance with clause 10.2(d)
by such amounts as are payable or other conslderations or benefils directly or indireclly received.

Clause 10.2 provides that UNITAB is Irrevocably authorised to deduct and sel off from the fee
payable pursuant to 10.1, relevanily

“(d} the amount calculaled in accordance with clause 7.5{c)’

Subclause (d) of 7.5 concludes the clause by requiring Product Co and the Queenstand Controf
Baodies to provide UNITAB on request, Information concemning the provision of the Queensiand
Racing Calendar 1o any olher persons hcluding all terms of any relevant arrangements. This would
provide UNITAB with an effective means of knowing what amount or amounts or consideration is
payable so that the 10.2(d} deduction may be made from the Product Fee from an amount or
armounts recelved In respect of the provision of informalion lo others.

However, as 7.5(c) relates only (o the provisien of information lo persons set out in Schedule 4
{other control bodies), that clause does not apply to the provision of the Queenstand Racing
Calendar or the Queensland Racing Program to other bodies. Rather 7.5(b) applies to thal supply.

Clause 9, wilh the exception mentioned above, deals with similar matters {o clause 7 and those
provislons are discussed in more delal} below.

Clause 10.1 provides for the payiment of a fee during the lerm of the PPA, It sels ouf various periods
in which various amounts are payable. Relavantly, now, it is in the period from the fourth anniversary
of the dale of privalisation of the TABQ. During the period from that date, a variable amount equal to
39% of the gross Racing Wagering Revenue for the monih (or proratered for any part of the month)
for which the PPA applies. Then 10.2 (aside from (d) mentioned above) authorises a deduction or
an off set from the Product Fee of, Inler alia, a Third Party Charge. A Third Parly Charge is defined
to mean "the ameount of any fee payable or other consideration given by TABQ lo obiain the
equivalent of the Ausirafian Racing Producl and the costs and expenses incurred by TABQ in
procuring the equivalent of the Australian Racing Praduct from a source other than Product Co'.

Clause 1 is quite specific aboul adjustments to the payment of the fee. In its opening words, it says
“Subject to clause10.2........" It does nol say "subject to the provisions of clause 7.4{f)" nor does it
make it subject o any other clause and il is reasonable, we think, to assume that had i been
intended that the fee payable, if it was to be affecled by any other specific or general clause of the
contract, it would have said so. The fact that the draflsman choose lo confine the language of the
adjustment lo just clause 10,2 and nothing else, lends itself to the proposition that the extent of
adjustment rights was to those malters outlined In clause 10.2 and nothing else,

RISA provides Australian Racing Product to UNITAB. Accordingly, the costs of acquiring the
Auslralian Racing Product from RISA will be deductible as a Third Party Gharge from the amount of
the Product Fee pursuant lo clause 10.2 (c).. That would similarly apply with any other cosls of
obtaining such Information of racing information,

Section 33A of the Racing Administralion Act 1998 and Regulation 16 of the Racing Adminisiration
Regulation 2005 anables Racing New South Wales, the New South Wales control body for
thoroughbred racing, o charge a fee of 1.5% of the wagering turnover that relales to a race or class
of races coversd by the approval, in respect of the publication in Australia of a NSW race field
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made in the course of wagering operations of a licensed wagering operator. We note that you have
said that the NSW Parliament proposes 1o change the law to refer to "use” and not "publish”, If that
oceurs, it will simplify it if it uses the same lerminclogy as the proposed Quesnsiand Bill.

Propesed amendments to the Queensland Racing Acl 2002 empower Queensland Racing to
impose a fee for the use of information.

Relevanlly, clause 113E of the drafl Bill authorises the control body to impose a condition thal the
holder of an authority pay the control body a fee for the use of Queensland race information for the
conducl of the holder's wagering business for the code of racing (the emphasis is ours). Clause
113E(6) of the draft Bill aulhorises the control body in imposing a condition under subclause 3(a) to
take inlo account any other fees payable fo it by the holder of the authority under any agreement
between the conirol body and the hoider of the authority. This would mean that in granting UNITAB
an authorily, the amount of any fee payahle by UNITAB should take account of the amount payable

by UNITAB under clause 10 of PPA,

You ask as lo whether the provision by Racing New South Wales of Australian Racing Product to
UNITAB for a fes, pursuant to New Souih Wales legislation, entitles UNITAB, pursuant to clause
10.2(c} of PPA, to deduct the amount paid to Racing New South Wales from the amount of the
Product Fee payable under clause 10.1 lo Product Co.

On the basis that the New South Wales legislation imposas a charge for the publication of
Information and not the supply of information, in our view the amount payable is not for the
“obtaining” of the Australian Racing Product or the “procuring” of it as provided in the definition of
“Third Party Charge” In clause 1.1 of PPA,

The PPA makes express provision in clause 7.1 for the supply of the Queensiand Racing Calendar
and in 7.2 for the supply of the Quesnsiand Racing Program and then after dealing with intelieclual
property righis in clause 7.3, specifically and separalely deals with the permitied use of thal
information, then clause 7.5 deals with resfrictions on Product Co's and the Queenstand Racing's

supply of information elsewhere,

Amendments to the fegislation do not authorise Queensland Racing to impose a charge on the
supply of informafion. Indeed, Queensland Racing does not supply Australian Racing Product to
other bodies, rather from what you have instructed us RISA supplies the information. The
legislation imposes a right on Queensland Racing as the conlrol body under the Racing Ac! for the
theroughbred code of racing in Queensland, to charge a fee for its use. That is, RISA will charge a
fee for the supply of Information but Queensiand Racing, pursuant lo its rights created by
stalute, wilt be empowered lo Impose a charge for Ifs use subject to the provisions of clause
113E(6} of the draft Bill mentioned above,

The charge is a new charge and is not one dealt with by PPA. In essance, UNITAB will not pay twice
because pursuanl to clause 113E(8) of the draft Bill (assuming legisiation in that form or {o that
effect Is enacled in Queansland} will empower you lo take account of the fee payable to UNITAB
and, acting fairly, you would deduct from the amount of any fee that you would impose under the Act
far the use of that informalion, the amount payable under PPA for the supply through RISA and use
of the Queensland Racing Calendar and Queenstand Rating Program.

However any fee pald by UNITAB to RISA would In our opinfon be deductible from the amount
payable as the Product Fee as legilimalely falling within the definition of a Third Parly Charge.

Summary

1. Queensland Raclng will be entitled to impose a fae in respect of the use of Queenstand
Racing information fo any licensed wagsring opserator (as defined to include:

“a wagoering operator that holds a licence or other authority —

{a)  underthe law of a Slate or foreign Couniry; or

(b}  issued by a conirol body, or a princinal racing authorily of another State or a forelgn
Country
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aufhorising it lo conduct a wagering business.”

2. The amount to be charged to UNITAB in respect of an authorisalion 1o use that infarmation
provided under PPA will take account of the amount payabte under clause 10.1 of PPA,

3. in our opinion, the amount of the Product Fee payable under 10.1 wilt not be the subject of
any offset or deduction under 10,2 (c) as and by way of a Third Party Charge in respect of
montes paid to anyone alse for the provision of Australian Racing Produc! {as defined under
the PPA) where that fee is nof paid for obtaining or procuring the amount but rather for
the use or publicatlon of It under leglslafion empowsring that body to charge a fee In
respeclt of the publication or use of that informalion, as distinct from obtaining or procuring il.

Observation /Discussion

In discussion, the qguestion as lo whether an argument that a charge for the right to use or publish
information obtalned al a cost (oblained or procured or supplied) may be seen as somewhal of
semantics, that concern would arlse because no parly would commercially oblain, procure or have
supply of information which did not carry with it the right to use it

Whilst that may commercially be the Inlent, where by legisiative intervention, Parliaments of States
or Tarritories impose, subsequent fo a date of an agreement to supply, a specific legisiative
provision enabling a charge to be made for the use or publication of that informatton, in our view, it
is proper that the charge be imposed so long as it does not "double dip”. The Queensland
legislation specifically imposes a carve out for the PPA by requiring you in considering the
imposition of a condition on the authority to take account of any other fee payable. That, from a
legislative point of view, makes sense and prevents any duplication of cost on UNITAB. Thal
prevents double dipping from your point of view.

We understand thal it is the intent of Parflament that the financlal arrangements within Wagering be
restructured to provide a benefil to industry through payments raised by the control body pursuant to
the amending legislation. Accordingly, it is quite proper that these charges be collected without
deduction. They are a charge imposed under slatute which alters the way Industry Is funded by
transferring a part of the wagering turnover to the industry controt body for the benefil of the industry

it serves,

Clause 9 of PPA provides for the supply by Product Co of Australlan Racing Product to UNITAB, A
similar regime to clause 7 applies. Clause 9.4 pravides thal Product Co will be the exclusive supplier
of Australian Racing Product to UNITAB for the use in the Race Wagering Business, Agaln, it
makes that subject to clause 8.5 which provides for the right of UNITAB lo procure Australian
Racing Product from alternative sources of supply if Product Co cannot procure the Australian
Racing Product it Is required to supply {o UNITAB or cannot comply wilh the requirements of
UNITAB in refation to the format In which UNITAB requires that information.

Clause 9.5 enablas UNITAB to procure the equivalent of that information from another source and
incur a Third Parly Charge which In turn wili be deducted under clause 10.2 (¢ ) from the amount of
the Product Fes payable under clause 10,1, Again, the amount of the Third Party Charges is in
respect of the procurement (see the language of clause 8.5{a) and the definitlon of Third Party
Charge - "oblain” and “procuring"}. The charges imposed elsewhere are for the publicalion (New
South Wales) {perhaps lo become "use” through an amendment to the law) are not for the “supply”
or “procuring” or “obtaining” of that Information and therefore are not a Third Party Charge for the
purposes of the PPA, Hence they are not deductible from the amount of the Product Fee payable

under clause 10.1 by reason of anything provided in clause 10.2,
Wae have looked al some cases in the meaning of the words “supply”, “publish” and "use”,
Dealing with those in alphabetical order:

* “Publish” Is an acl of the author surrendering for public use. However, the use of materlal Is
not necessarily a publication of i,

The "ordinaty” meaning is "made public,": Bougicault -v- Chaflerion (1878), 6Ch.D.267, C.A,,
per Brell, L.J., at page 281.
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For a newspaper, il Is considered thal "publishing” means *‘when and whore il is offerad to the
public by the proprietor,” Cozens-Hardy J. in McFarlane -v- Fulton [1899) 1Ch, 884 al pages
808 and 889 made these observations and referred to Webster's definition of the word as
follows: "To send forth as a.printed work, either for sale or general distribution.”

To publish racing malerial for the purpose of the New South Wales Racing Administration
Acl, means the sending of it for sale or other general distribution.

s "Supply” has been considered In a variety of cases. In the contex! of supply of gas and
eleclricity and waler, it has been considerad as the point of which the waler is made avallable
for consumption (A-G -v West Glouceslershire Water Co [1909] 2Ch. 338). Further in A.G -v-
Leicester Corporation {1910]) 2Ch. 359, it was held that “a power to a municipal authority o
supply elactric energy to customers, does not autharise it lo sell or hire out apparatus for the
use of the energy, the "supply” Is completed al the customer's terminal; the installation of
alectricily and the provision of fittings is a separate business incidental to the use but not to

the supply of energy.

® The term "Use” Is described In Johnson's dictionary as “lo employ to any purpose”, In re
Neuchatel Asphalle Co.’s Trade Markel [1913) 2Ch. 201, Sargant J. said, at page 301: " do
nol think that the fact that a person has improperly said, in the direct or other publication, that
A.B. is the propriefor of a Irade mark is a 'use’ of the trade mark by the person who has made
the statement fwithin the Trade Marks Act 1938]. if he had been authorised by A.B. lo make
that statement, if would be a ‘use’ of the irade mark by A.B., buf nol via the person who has
made the Incorrec! statement,”

This is where the difference lles between "supplying” and “using”, and the difference also lies
belween "supplying” and “publishing”. A person might buy a gun but be prohibited from using il
wilhout a license. Similarly a person might buy a car but may not have a licence lo drive it and
therefore might not be able lo use it in the sense of drive it because he Is not authorised by law to

use If for a parlicular purpose,

Whilst there is a wide definition given to the use of the terms in various legistation, the intention of
the PPA In having different paragraphs for "supply' and "use” is consistent wilth those terms being
seen as separate and distinet functions. This Is consistent with the above cases,

So where the government enacts a law to enable the Imposition of a condition to charge for the use
of Racing Malerlals, that is not a supply and therefore the rights that arise under clause 10.2 to
offsel Third Party Charges in associalion with supply or provision will not apply, in our view,

Bulterworths Concise Australian Legal Dictionary 2™ Edition, defines "supply” to mean "lo furnish or
provide, In relation {c goods, include supply by way of sale {Including re-supply), exchange, lease,
hire or hire purchase. In relation to services, “supply” inclides o provide, grant, or render services
for valuable consideration. In refation lo goods and services, it Includes donating for promotional
pwposes.” The same dictionary defines "use” as “the right 1o benefit from” or "lo employ or utilize",
This agaln distingulshes supply (a provision for the conferring of rights from using which is an
application of something that has heen supplied). There is an imporiant and necessary distinction
belween supply and use. A haulage contractor who hired oul vehicles and drivers lo another
company, lo operate solely under the contro! of thal company, was the “user” of those vehicles for
the purposes of the Transport Act 1968 (section 60} Sykes -v- Millinglon [1953) 1Q.B.770.

If you wish lo discuss any aspec! of the above, please do nol hesitate lo contact us.

Yours falthfully
COOPER GRACE WARD

/ﬂ’s’ﬂ/ a%’é’/" ¢

Davkl Grace

Partner

Direct Ph {61-7) 3231 2421
Divec! Fax (61-7) 3231 8421

Emall david.grace@cgw.com.au DJG10066435 2331943v
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