From: Procter, Murray [murray.procter@nortonrose.comj

Sent; Tuesday, 19 July 2011 3:41 PM

To: ‘Shara Murray'

Subject: [2767947:21] Private and confidential

Attachments: Letter - Chairman of Racing Queensland Limited - Executive strategy(10820366_3).D0OC;

Letter - Chairman of Racing Queensland Limited - Executive strategy(10820366_4).D0OC

Hi Shara

Please sece attached draft as reqguested yesterday. We have tracked our changes for your
convenience. We also include a clean draft.

Please let me know if you are ready for us to send you the final version to provide to the
Board.

Please let me know if you have any queries or would like to discuss.
Kind regards
Murray

Murray Procter
Partner

Norton Rose Australia

Level 17, 175 Eagle Street, Brisbane, Australia

Tel +61 7 3414 2914 Mob +61 405 882 989  Fax +61 7 3414 2999
murray.procter@nortonrose, com<mailto:murray.procter@nortonrose.com>

Norton Rose, UK Law Firm of the Year - The Lawyer Awards 2011

Ogilvy Renault and Deneys Reitz have jeined Norton Rose Group
More information on Morton Rose Group's capabilities in Canada and South Africa is

available at nortonrose.com<http://www.nortonrose.com»

CONFIDENTIALITY NOTICE: This email, including any attachments, is confidential and may be
privileged. If you are not the intended recipient please notify the sender immediately,
and please delete it; vyou should not copy it or use it for any purpose or disclose its
contents to any other person. Norton Rose Australia and its affiliates reserve the right
to monitor all email communications through their networks.

Norton Rose Australia is a law firm as defined in the Legal Profession Acts of the
Australian states and territory in which it practises,

Norton Rose Australia together with Norton Rose LLP, Norton Rose OR LLP, Norton Rose South
Africa {incorporated as Deneys Reitz Inc) and their respective affiliates constitute
Norton Rose Group, an international legal practice with offices worldwide, details of
which, with certain regulatory information, are at nortonrose.com.
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Morton Rose Australla
ABN 32 720 868 049
Level 17, 175 Eagle Slreet
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Tel +61 7 3414 2888
Fax +81 7 3414 2999

The Chairman GPO Box 407, Brisbane Qid 4001
Racing Queenstand Limited DX 114 Brisbane

c/o Ms Shara Murray www.nortenrose.com

Senior Corporate Counsel

RBCinQ Queensland Limited Direct line

PO Box 63 8173414 2876

SANDGATE QLD 4017

Our reference

2767947 istin.gamble@nortonrose.com

Dear Shara

Executive retention strafegy

1 Instructions

1.1 ing Queensland Limited (Board) in
acing Queensland Limited (RQL):
1.2
legal obligations impg h the Board in determlmng an appropriate level of remuneration and
benefits.
1.3 In this letler we have:

&) considered the general obligations imposed on the Board under the Corporations Act 2001
{Cth} (Act);

(2) considered the specific requirements, if any, to avoid breaching the Act in relation to any
benefits to be provided; and

(3) provided an overview of the types of benefits that we consider would be appropriate in the
circumstances that the Board may wish to consider.

APAC-#10820366-v3
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2 Executive summary and recommendation

2.1 In determining {he appropriateness of rewards for the Executives, the real question for the Board is
whether or not any proposed benefit or change to the benelfits is unfair or unconscionable. I making
this determination, the Board should have regard to factors including:

(1) the need to retain the Executives;
(2 the level of skills and knowledge of the Executives;
{3} the limitations imposed on other companies by the Act (specifically in relation to termination

paymentis); and

4 current market conditions and drivers.
2.2 in circumstances where:
() the proposed new benefits are necessary for the re on of the Executive;

(2) f " P X PR . (

(3) the benefits are not disproportionate,

2.3
[
{8)(4) _the inclusion of a material adverse change clause with a trigger that includes & change in
State Government, RQL ceasing to be a control body for the purpose of the Racing Act 2002
{Qld), a change to either the make up of the RQL Board reporting lines for the Executive or
an organisational restructure; BEO
triggers-aeeurring, entitling Execuiwe to-paymentof:
APAC-#10820366-v3 2
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() a paymenia-fixed-amount equivalent to the armount of 12-menths-efeach Executive’s
TRV that they would have received had the Fxecutive remained empleyad by RQL
to the completion of the term, plus an amount of severance pay equivalent {o the
RQL-wide redundancy pay payment, as a material adverse change severance

payment;_and

m | incentives-{ncludi toforrod | ives): and

{c)}b) _all other legal entillements (such as accrued leave);-and.

2.4
amounb-t2-months-TRV._We consider that this will provide 1he Executives wnth ihe Drotection thev
are seeking and satisfy RQL's desire to maintain the Executives’ employment.

3 Background
General

3.1 We are mslructed that wnhout lmpfemg ung a reaso xecutive retention strategy, RQL

of the Executives. Meotonrbrwould-aA
:for the ongomg operations of RQL;-but

Corporate status

3.2 RQL is a company i
capital.

3.3 None of the

urposes of Part 2D.2 of the Act (which relates to termination

3.4 RQL is :
]dlng a managerial or executive office).

paymenté

de lo person’

ctors of RQL are required to retire in rotation, two at every Annual

3.5 Under its Constllu n, the.qir
lection year and then every second year thereafter.

General Meeting h

Industry en vironmerit

36 We are instructed that the current industry conditions are cause for concern in retaining the
Executives.

3.7 In particular, there is ongoing industry speculation around the removal of the Board and the

termination of the employment of the Executives if there is a change from the current Labor
Government o a Liberal National Parly (LNP} run Government in the next State election to be held

prior to June 2012,

3.8 This speculation stems from a number of comments made in Parliament by Shadow Minister for
Racing and member of the LNP Mr Ray Stevens MP.

3.9 For example, on 20 May 2010, as recerded in Hansard, Mr Stevens stated:

APAC-#10820366-v3 3
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(1) “We believe that each racing code should have control over its own sector of the industry”;

(2) “If this bill is passed, we commit to the overall racing industry that this legisiation will be
dismantled and control will be given back to each of the codes”; and

3 “When the Liberal National Party wins government at the next State election we will
immediately dismantle this flawed and undemocratic legisiation, and we will put controt of the

three racing codes back into the hands of the industry pariicipants”.

3.10  Mr Stevens has also sirongly Indicated his opposition to the current Chairman of RQL,
Mr Bob Bentley, which he has most recently reiterated in Parliament on 25 May 2011.

311  As part of continued speculation in response to Mr Stevens’ statements, on & July 2011 the following
comments were pubhshed on the Letsgohorseracmg com.au website and appear lo be indicative of

the ongoing speculation in the racing industry:

ange at Racing Queensland
are those of Chief Executive
e Orchard”;

(1) “There is also strong speculation that iwo major roles
under a new Board if the LNP wins Government an

{2} “The greatest certainty — according to thos
for racing in Queensland — is that Malcol
meteoric rise to CEO under the Benlley-

3) “Malcolm Tuttle and Jeremy [sic] Orchard odd
ive Officer and

3.12  This speculation is also reflected in the.
Mail;

)} -an 4 July 2011 Mark Oberhard! c mmen

n:we are instructed that the Chairman of RQL has received a
5 July 2011 in which the Executives raise concerns in relation to

RQL.

letter from the.Executives d
their ongoing ‘engagement

3.14  Essentially, their‘c re that they face unreasonable risks in relation to their future and are
being asked to lake a°.gamble on a reformed company or new RQL Board retaining their services

beyond the State election.

3.15 The Executives have requested that the Chairman of RQL give urgent consideration to retaining the
services of the Executives and put in place a framework that provides them with necessary security.

3.16  In our view, the letter from the Execufives indicates a real and apparent risk o RQL that it faces early
terminations from the Executives should their concerns be ignored.

3.17 To add to the Executives concern, each of the Executives is engaged under Executive Employment
Agreemenis having an expiry date of 30 June 2013.

3.18  In this context, it would be prudent of any organisation to put in place appropriate measures to
ensure the ongoing retention of their senior executives, in our view,

APAC#10620366-v3 4
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4 Legal obligations

4.1 Relevantly, there are a number of legal obligations which have to be considered when determining
the appropriate terms and conditions of employment and benefit structure. These are outlined in

more detail below.
Common law duty to act in the best interests of RQL

4.2 The Board must ensure that any agreement made with the Executives is made in the best interests
of RQL.

4.3 Further, any agreement that amounts to unconscionable conduct against RQL by the Board carries
the risk that it may be set aside by a Court.

Obligation to act in good faith — section 181 of the Act

s and discharge their duties in
purpose.

4.4 A director or other officer of a corporation must exercise their po
good faith in the best interests of the corporation and for a pro

Use of position — Directors, other officers and employees ~ sec 182 of the Act

4.5
486 The directors must, of course, ensure that they are | bir powers for a proper purpose. That is,
a purpose that is in the best interests of RQL, when ning the appropriate level of
4.7
4.8
udes a person whose details are included in the
.dlng termination.
4.9
410

accustomed to act fcorporate entity or a person tha!l holds a position in connection with the
management of RQL t holding an office of director of a related body corporate, at any time in
the 3 years preceding the date of loss of that position. As far as we are aware, the Executives are
not directors of RQL or any related body corporate.

411  Accordingly, Part 2.2 of the Act does not apply to the Executives.

4,12  Despite Part 2D.2 of the Act not applying, we consider the Board should take Part 2D.2 of the Act
into account in determining the termination benefits to provide fo the Executives, because, in our
view, ostensible compliance with these provisions would provide RQL with a defensible position that
the termination benefits are reasonable and in the best interests of RQL.

413  Essentially, Part 2D.2 of the Act provides that benefits paid in connection with the termination cannot
be made without shareholder approval unless the benefits do not exceed the amount set out in the

formula contained in the Act (Cap).

APAC+£10820366-v3 5
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414  The Cap varies depending on the length of lime that the relevant executive has held a relevant
office. If the office has been held for more than 3 years, the value of the benefits must not exceed
the amount equal to the average annual base salary that the person received during the last 3 years
of the relevant period {with the “relevant period” being the period or combined periods in which the

person has held the position).
5 Relevant current arrangements

5.1 The Executive Employment Agreements alf cormmenced on 1 July 2010 and have an expiry of
30 June 2013, unless terminated earlier in accordance with its terms.

52 Clause 15 of each Executive Employment Agreement provides for termination by RQL without cause
by giving six weeks notice and paying the TRV the Executive would have received for the balance of

the term.

53 Prior to 1 July 2012, RQL has an obligation to negotiate any extenéion to the employment contract
beyond 30 June 2013,

] Possibie options
Change to remuneration

6.1 The industry speculation in relation to the ongai
justify an increase lo the Executive’s remunerati

tHd be beneficial to have regard to

6.2 In determining what might be an appr
ractive to the Executives while ensuring

comparable market rates to offer a pa
ihat it is reasonable having regard to

6.3 This information can be obtal 2 ;
you in identifying an appro ider if sh. We'have, however, reviewed the Ernst &

Young Remuneration report which analyses the ASX 200 companies’
remuneration practi rrent conditions. It remains to be seen whether a
he EY Report is appropriate, because we have not
{.200 companies to determine whether there are

of this report however are that fixed remuneration
wilh a greater focus on performance-based pay.

the need to retain the Executives, we would-consider an
moderate increase to the “femuneration of betweer-up 1o 310% ard-20%-would be
reasonabie in:the circumst s. This is the most siraightforwvard way to address the reteption
concerns. We discuss other dptions below. If other retention options are implemented (such as the
incentive plans) a lesser increase to remuneration should be considered Howeverthe-precise

- : - - oo the Board,

6.4

Incentive plans

6.66.5 Under the Executive Employment Agresments there is currently no entitternent to a short or long
term incentive.

8.6 In our view, it would be reasonable for RQL to put in place a short term incentive plan.
6.7 We consider that this plan sheuld-could have two limbs:

{n a performance bonus linked to the achievement of certain outcomes, with payment of the
bonus deferred (say, until half-way through the term and then at the end of the term) and

APAC-#10820366-v3 B
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conditional on the Executive remaining employed with RQL at that time, unless the
Executive's employment is terminated by RQL earlier, in which case the bonus becomes
immediately payable; and

2 a relention bonus of, say, up to 12 months of the Executive's TRV, payable on completion of
the term by the Executive unless the term is renewed for a further period, or if the
Executive’s employment is terminated by RQL during the final year without cause.

6.76.8 We recommend that the deferred bonus plan Is determined having regard to comparable plans in the
market. Relevantly, bonuses or incentives determined by the achievement of measurable targets
are not included in the calculation of "benefits” for the purpose of the Cap.

6-86.9 The retention bonus, on the cther hand, would be considered as a “benefit” for the purpose of the
Cap as it is payable in connection with termination or cessation. However, in this case the other
benefits such as payment in lieu of notice, redundancy, or payment on the occurrence of a material
adverse change would not apply,

6.10 __ In our view however, if RQL was lo incorporate an incenlive planinto the Executive’s remuneration,
a more moderate increase to remuneration (10% to 20%) g be. considerad.

o

Notice of termination without cause

640611 Clause 15 of each Exectiive Employ! greement currenily provides for termination by
RQL without cause by paying the TRV the Execulive wou e received for ihe balance of the
lerm.

ine-a bal bl

without cause. |n the normat

6.12

tive
given in the final yearofithe term, Biit in that &ase, the retention bonus would be payable,

If there is an increas
increase to‘_

WMHSWM&%&MWM%MWW%W@M
payable—Forthatreason; we recommend-seliing-the retention-paymeni-atthe-same amount as-the

aotice-peried:

Redundancy payments

6.14  Currently, there is no contractual entitlement to a payment on termination of employment due fo
redundancy.

6.156  We are also not aware of any policies applicable to the Executives of other employees of RQL that
contain redundancy entitiements.

8.16 __ Under the Act, where there Is a genuine redundancy a reasonable payment that is made in
accordance with a policy that applies to alf employees of RQL on the basis of a person's service in

APAC-#10820366-v3 7
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an office or pesition is not a “benefit’ under the Act, and is therefore not taken into account for the
purposes of the Cap,

646—

8.17 In line with the requirements for redundancy under the Fair Work Act 2009 (Cth) {FW Act), we
consider it appropriate for RQL to implement a redundancy policy that applies to all of its employees
with payments determined on the person’s tength of service with RGL.

6.18 You should note that the introduction of an RQL-wide redundancy poticy would result in a cost
impost on RQL in the event RQL degides to make any employee redundant. This is because for
some emolovees, the current redundancy requitements contained in the FW Act are lower,

6.19  However:

(1} the reason for implementing an RQL-wide redundancy ppi_iﬁj‘(:is to increase the defensibility
of a severance payment made to the Executive on ler_r_nihétion of employment, equivatent to
redundancy, on the basis that the redundancy component s no more than what other

employees would receive; and

the introduction of a RQL-wide policy in this w I

minate the employment agreement

yment. Examples of material adverse
asing to be a control body for the

e make up of the RQL Board, reporting

material adverse change clause the Exe
on the trigger of a material adverse chang

changes could include_a change'in State .
ing Act 2002 (Qk :

8:206.21 i there is a matgli 3 ecutive has the right to resign and if he or she

does so, he o i ulated in accordance with a specified
; ; _no-more-than-12-menthsan amount

ould have received if they had remained employed b RQL for the
5 lovment Agreement, plus a severance payment equivalent

balante o'
o redundancy.

w, the Australian Taxation Office (ATQ) will treat an amount paid as a {
change in these circumstances as an employment termination pavment
dundancy payment. This is because there has been no “dismissal” at the

You should not _‘hat, inou
result of a materialadverse
as opposed to a genuine’

iniliative of RQL.

6:246,23 As an additional protection for RQL, we recommend making the payment conditional upon
the execution of a deed of releases-an i o Executive-to-serve-a-sherHransition
Extension to term

6.226.24 Any variation to the terms of the Executive Employment Agreements will provide RQL with
an opportunity to extend the term of each Executive's engagement,

6:238.25 One option would be for RQL to offer the Executives permanent employment (subject to

notice). Permanent employment, combined with the 12 months notice of lermination, would in our
view ensure the ongoing employment of the Executives and allow for a smooth fransition resulting

from any change to RQL’s structure,

APAG-#10820366-v3 8
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£.2486.26 However, it is more likely that the offer of permanent employment or any extension to the
term would attract a higher level of public serutiny and criticism. While we consider that your position
would be defensible from a legal perspective, you may like to consider a more conservative
approach in order {o minimise the possible negative publicity.

6:256.27 As an alternative. and taking into account our suqgestion on an increase to each Execulive’s
TRV. maintaining the term as it currently is with an expiry of 30 June 2013 will minimise the risk of

public criticism.

6.28 We recommend however amending the time by which RQL is required to renegotiate any extension
to the contract fwhich is currently before 30 June 2012) to require renegotiation before 31 December
2012. Given the timing of the State election by no later than June 2012, the future of the Executives

will be more certain at that time.

please contact Krislin. amble on (07) 3414 28786.

Please let me know if you have any queries. Alternativ

Yours faithfully

Murray Procter

Partner

Norton Rose Australia
Contact; Kristin Gamble
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