ATTACHMENT 3

20 July 2011

Email: smurray@racingqueensland.com.au

Private & Confldential

The Chaiman

Racing Queensland Limited
cfa Ms Shara Murray
Senior Corperate Counsel
Racing Queensland Limitad
PO Box 63

SANDGATE QLD 4017

Qur reference
2787947

Dear Shara

Exeocutive retentlon strategy

1 Instructions

A\
NORTON ROSE

Morton'Rose Australia
ABN 32720888049
Lavel 17, 175 Eagle Sirast
BRISBANE QLD 4000
AUSTRALIA

Tel +817 3414 2888

Fax +61 7 3414 2999

GPQ Box 407, Bilshane Qld 4001
DX 114 Brlsbane
wynw.nortonrasa.com

Diract line
+61 7 3414 2876

Emall
ktistin,gamble@nortonrose.com

1.1 We have been Instrucled to advise the Board of b}reqlors of Racing Queensland Limitad (Board) In
relation to a retention strategy for lhe following executives of Racing Queensland Limited (RQL):

(1) Mr Malcolm Tuttle, Chief Executive Officer;

(2) Mr Jamle Orchard, Director Integrity Operations;

(3) Mr Paul Brannan Director F'roduct Davelopment; and

{4) Ms Shara Murray, Senlor Corpnrata Counsal,

(collectively referrad to as the Exacutives).

1.2 The Board has instructed ua to advise on opllons avallable to it 1o address the ongolng need to retaln
and reward high Ferfurmlng executives In an environment of uncertalnty, taking Into account the

legal obligations
benefits.

1.3 In this letler we have;

mposed on the Board In determining an appropriate [evel of remuneration and

4} considered the general obligations smpusad on the Board under the Corporaffons Act 2001

(Cth) (Act),

(2 consldered the speclfic requirements, if any, to avald breaching the Actin relatlon to any

benefits ta be provided; and

(3) provided an overview of the types of benefits that we conslder would be appmpﬁate inthe

clrcumstances that the Board may wish ta conslder.
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2 Executive summary and recommendation

21 I determining the appropriateness of rewards for the Executives, the real question for the Board is
whether or not any proposed benefit or change to the benefits is unfair or unconscionable. In making
this determination, the Board should have regard to factors including:

(1) the need to retain tha Executives;
2) the level of skills and knowledge of the Executives;
(3) the limitations imposed on other companies by the Act (specifically in relaticn to termination
payments); and
{4) current market conditions and drivers,
22 in circumstances where:
(1) the proposed new benefits are necessary for the retention of the Executive;
(2) the retention of the Executive is in ths bast interests of RQL: and
(3) the benefits are not disproportionate,
it s unlikely that a resulting agreemeant would be deemed to be unfalr or uncenscionable.

2.3 Our suggestions for appropriate benefits that are not disproportionate, are the most straightforward

and that are in the interests of RQL are as follows:
(1) an Increase 1o the total remuneration value (TRV) of each Executive of up ta 30%;
(2) retention of tha current 3 year term with an obligation on RQL to renegotiate before 31

December 2012;

(3) the Implementation of a RQL-wide redundancy policy with payments based on length of
service In a parficular position; and
(4) tha inclusion of a material adverse change clause with a tdgger that Includes a change In

State Government, RQL ceasing to be a control bedy for the purpese of the Racing Act 2002

(Qld), a change to either the make up of the RQL Board, reparting lines for the Executive or

an qrganisallenal restruglure, entitiing Executiva to:

{a) a payment equivalent to the ameunt of each Executive's TRV that they would have
received had the Execulive remained employed by RQL to the completion of the
term, plus an amount of saverance pay equlvalent to the RQL-wide redundancy
payment, as a material adverse change severance payment; and

(h) all other lagal entitlements (such as accrued leave).

2.4 In summary, the general effect of these benefits Is that in circumstances of a termination or cessation
due to a material adverse change, an Execulive would become entitied to resign and trigger a
payment equivalent to the amount each Executive would have received {o the end of the term and a
redundancy payment. We consider that this will provide the Executives with the protection they are
seeking in the current environment and sallsfy RQL's desire to maintain the Executives’ employment.
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3 Background
General

3.1 We are Instructed that without implementing a reasonable executive retention strategy, RQL
considers it faces a real risk of the resignation of one or more of the Executives. A resignation of the
Executives would have serious Implications for the ongoing operations of RQL.

Corporate status

3.2 RQL is a company incorporated under the Act and limited by guarantee, It does not have share
capltal.

3.3 None of the Executives are currently appointed, or have heen appointed in the past 3.years, as a
director of RQL.

3.4 RQL is not a "disclosing entity” for the purposes of Part 2D.2 of the Act (which relates to termination
payments made to person’s holding a managerial or executlve office).

35 Under-lts Constitution, the directors of RQL are'required to retire in rotation, two at every Annual
General Meeting held in an glection year and then every second year thereafter,

Industry environment

3.6 We are instructed that the current industry conditions are cause for concern in retaining the
Executives.

3.7 In particular, there Is ongolng industry speculation around the removal of the Board and the
termination of the employment of the Executives if there |s a change from the current Labor
Govemnment to a Liberal National Party (LNP) run Govemment In the next State election to be held

prior to June 2012,

3.8 This speculalion stems from a number of comments made [n Parllament by Shadow Minister for
Racing and member of the LNP Mr Ray Stevens MP.

3.9 For example, on 20 May 2010, as recorded In Hansard, Mr Stevens stated:

(1) “We belleve that each racing code should have control over its own sector of the Industry™;

(2) "|f this bill is passad, we commit to the overall racing industry that this (egislation will be
dismantied and control vill be given back to each of the codes®; and

3 “When the Liberal National Party wins government at the next State election we will
immediately dismantle this flawed and undemocratic legislation, and we will put control of the
three racing codes back Into the hands of the industry particlpants®,

3.10  Mr Stevens has also strongly Indlcated his opposition to the current Chalrman of RQL,
Mr Bob Bentley, which he has most recently reiterated in Parliament on 26 May 2011.

341  As part of continued spsculation in response to Mr Stevens' statements, on 8 July 2011 the fallowing
camments were published on the Letsgohorseracing.com,au website and appear to be indicative of
the ongoeing speculation in the racing Industry:

(1) “There Is also strong speculation that two major roles will change at Racing Queensland
under a new Board Jf the LNP wins Government and these are those of Chief Executive
Officer Malcolm Tuttle and Director of Integrity Services Jamle Orchard®;

(2) “The greatest certainty — according fo those who c¢laim to know what the LNP has planned
for racing in Queensland — is that Malcolm Tuttle, the one-time steward who made a
meteoric fise to CEO under the Bentley-led Board, will be dumped”; and
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(3) *Malcolm Tullle and Jeremy [si¢] Orchard odds-on to be eventually dumped from thelr
current roles as Chief Executive Officer and Director of Integrity Services.”

312  This speculation Is alsa reflected in recent comments made by Mark Oberhardt In the Caurer Mail:

(N on 4 July 2011, Mark Cberhardt commented “Huge tip that a country racing legend would
replace Bab Bent{ey as RQ Chlef If the LNP wins power. And a former race club chalmman Is
tipped as likely new chlef executive”; and

(2)  on 18 July 2011, Mark Oberhardt commented “There Is continuing speculation about a clean
out of raclng administrators after the next election.”

Exaculjve concerns

3.13  As a result of the indusiry speculation, wa are Instructed that the Chairman of RQL has recelved a
lettar from the Executives dated 5 July 2011 in which the Executives ralse concerns in refation to
their ongoing engagement with RQL.

3.14  Essentially, their concerns are that they face unreasonable risks in relation to their future and are
being asked to take a gamble on a reformed ¢company or new RQL Board retaining their services
beyond the State election,

3.15  The Executives have requested that the Chalman of RQL give urgent consideration to retaining the
services of the Executives and put In place a framework that provides them with necessary securlty.

3.16  In our view, the letter from the Execullves Indicates a real and apparent risk to RAL that It faces early
terminations from the Executives should their concerns be Ignored.

3.17  Inthis context, It would be prudant of any organisation to put in place appropriate measures to
ensure the retention of their senlor execulives, in our view.

4 Legal obligations

4.1 Relavantly, there are a number of legal obligations which have to ba considered when determining
the appropriate terms and condltions of employment and beneﬁt structure. These ara autlined In

more detail below.
-Common law duiy to act in the best Interesis of RQL

4.2 The Board muét ensure that any agreement made with' the Executives is made [n the bast Interests
of RQL. ’

4.3 Further, any agreement that amounts to unconscionable conduct agalnst RQL by the Board carries
the risk that It may be set aside by a Court.

Obligation {o act in good falth — section 181 of the Act

4.4 A director or other officer of a cozpora%idn rmust exerclse thelr powers and discharge their dutles In
good falth In the best Interests of the corporation and for a proper purposs.

Use of position - Diraciors, other officers and employees - section 182 of the Act

4.5 A director, secretary, other officer or employee of a ¢arporation must not Improperly use their
position to gain an advantage for themselves or someone elsa or cause detriment to the corporation,

4.6 The directors must, of course, ensure that they are using their powers for a proper purpose. That Is,
a purpose that is in the best Interests of RQL, when determining the appropriate level of

remunaration and reward.
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Termination henefiis to executlves - Part 20,2 of the Act

4,7 Part 2D.2 of the Act places a restriction on the banefits that can be pald in connection with the
termination of a person holding a managerial or execulive office in a company.

4.8 Whether a person holds a managerial ar executive office depends on whether the company is a
disclosing entity. For disclosing entilies, this includes a person whose details are Included in the
directors’ report at any timse in the 3 years preceding termination,

4.9 RQL is not a "disclosing entity" for the purposes of Part 2D.2 of the Act. Hawever, if it was, it is likely
. that at [east some, if not all, of the Executives would be named in the directors' report for the current
financial year.

4,10  For all other corporate enlities, a person holds a managerlal or executive office if that person is a
director (including “shadow” or “da facto” directors, e semeone With whose wishes the directors are
accustomed to acting) of the corporate entity or a person that helds a position in connection with the
management of RQL whilst holding an office of direclor of a related bady corporate, at any time in
the 3 years preceding the date of loss of that position. As far as we are aware, the Executives are

not directors of RQL or any related body corporate.
411 Accordingly, Part 2D.2 of the Act daes not apply to the Executives.
& Relevant current arrangements

6.4 ° The Executive Employment Agreements all commenced on 1 July 2010 and have an expiry of
30 June 2013, unless terminated earliar in accordance with ts terms.

52 Clause 16 of each Executive Employment Agreement provides for termination by RQL withoul cause
by giving six weeks notice and paying the TRV the Executive would have received for the balance of

the tem.

5.3 Prior to 1 July 2012, RQL has an obligation to negotiate any extenslon to the employment contract
bayend 30 June 2013.

6 Possible options
Change {o remuneration

6.1 The Industry spaculaﬁ'on In relation to the ongolng engagement of the Executives would, in our view,
Justify an increase to the Executive’s remuneration to partially address the Executive’s concems.

6.2 In determining what might be an appropriate increase it would be beneficlal to hava regard to
comparable market rates to offer a package that will be attractive to the Executives while ensuring
that it Is reasonable having regard to each of thelr positions.

8.3 This information can be obtained by the engagement of & remuneration censultant. We can assist
you in Identifying an appropriate provider if you wish. We have, however, reviewed the Emst &
Young Remuneration Practices in 2010 and 2011 report which analyses the ASX 200 companies’
remuneration practices (EY Report) to gaugé cument conditions. The key highlights of this report
however are that fixed remuneration Increases will be constralned In the current year with a greater

focus on performance-based pay.

6.4 it remains to be seen whether a comparison between RQL and the Information in the EY Reportis
appropriate, because we have not performed any comparison between RQL and ASX 200
companies to determine whether there are any common characteristics. Further, It remalns to be
seen whether a perfomance based pay is appropriate to RQL's business structure, and practically, it

" s a less straightforward way of addressing the retention concerns.

8,5 Taking into account the need to retain the Executives, we consider an Increase to the Executive’s
remuneration of up to 30% would be reascnable, because that Is the most straightforward way to
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address the retention concerns and would not constitute a breach of the Board's relevant legal
obligations In our view.

Redundancy paymenis

6.6 Currantly, there is no contractual enfittement to a payment on termination of employment due to
redundancy.

6.7 We are also not aware of any policies applicable to the Executives of ather employees of RQL that
contain redundancy entiltements.

6.8 In line with the requiremnents for redundancy under the Falr Work Act 2009 (Cth) (FW Act), we
consider it appropriate for RQL to implement a redundancy policy that applies to all of its employees
with payments determined on the psrsen's length of service with RQL.

6.9 In this context:

(1) the reason for Implementing an RQL-wide redundancy policy is to increase the defensibllity
of a severance payment made to the Executive on termination of employment, equivalent to
redundancy, on the basis that the redundancy component is no more than what other
employees would receive; and

(2) the introduction of a RQL-wide policy In this way reflects currant employment praclices.

Material adverse change clause

6.10  An option avallable to RQL Is the Inclusion of a material adverse changa clause. Under a material
adverse change clause the Executive will ba able to terminate the employment agreement on the
trigger of a materlal adverse change and receive a payment. Examples of raterial adverse changes
could include a change In State Government, RQL ceasing to be a control body for the purpose of
the Racing Act 2002 (Qld), or a change in either the make up of the RQL Board, reporting lines for
the Executive or an crganisational restructure.

6.11  If there s a material adverse change, the Executive has the right to resign and if he or she doas so,
he or she will be entitled to payment of & sum calculated in accordance with a specified calculation.
The payment would be an amount equivalent to what the Exscutive would have received if they had
remalned employed by RQL for the balanca of the term of the Executive Employment Agreement,

plus a severance payment equivalent to redundancy. -

8.12  You should note that, In our view, the Australlan Taxation Office (ATO) will freat an amount paid as a
result of a material adverse change in thesa circumstances as an employment termination payment
as opposed to a genulne redundancy payment. This Is bacause there has been no "dismissal” at the

Inltiative of RQL.

6.13  Asan additlonal protection for RQL, we recemmend making the payment canditicnal upon the
exacytion of a deed of releasa.

Extension to term

8.14  Any varation to the terms of the Executive Employment Agreements will provide RQL with an
opporlunity to extend the term of each Executive’s engagement.

6.15 One option would be for RQL to offer the Executives permanent employment (subject to notice).

Permanent employment, combined with the 12 months notice of termination, would In our view
ensure the ongoing employment of the Executivas and allow for a smooth transition resulting from

any change to RQL's structure.

6.16  However, it is more likely that the offer of permanent employment or any extension to the term would
' attract a higher level of public scrutiny and criticism. While we consider that your position would be
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defensible from a legal perspective, you may like to consider a more conservative approach In arder
to minimise the possible negative publicity,

6.17  As an alternative and taking into account our suggestion on an increase to each Executive’s TRV,
malntalning the term as it currently is with an expiry of 30 June 2013 will minimise the risk of public

criticism.

8.18  We recommend however amending the time by which RQL is reqmred to renegatiate any extension
to the contract (which Is currently before 30 June 2012) to require renegoliation before 31 December
2012, Given the iming of the State election by no later than June 2012, the future of the Executives
will be more cartain at that time.

Please let me know if you have any queries. Alternalively, please contact Kristin Gamble on (07) 3414 2876.

Yours faithfully

ray Procter
Partner
Morton Rose Australla
Contact: Kristin Gamble
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