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1. Piurposé

To -seek your slgnature on a feller to-The Honourable-W- Garter- QG- regarding-1he- appeltmont -of — .. ...

directors fo Queensland Racihg Lhnlled, and also related corraspondonce to the Chaliman of

Queenslond Raclg,

2. Revommendaifon

Yhat you neto the contents of this bylef and sty tho altached torrespondence to. M Garter mid Mr

Bentiay,

3. Backgrotngd

‘the Honourable W Carter QC has willien to you on 8 August 2009, lo ralse hls concerns régarding the
process lhat has heanh undeytaken fo facilllate the appontmant of direclors 1o fllE vacineles on the Board

of Queshsiand Raolng {Attachment 1),

Mr Carter makes specifle réference to your answers lo quoestions durdng the Eslimates Committe
hoaring on 22 July 2009, anc submits his views on the following -malfers:

1. Gandidate EllgihiHly
2. Club Committea Membera apd Dlractars QRL
3. The Indepandence of i IRC (Independant Redéruliment Consuitant}

4. The Ant-Disciimination Act 1991

i Cartor raquests that vou Inlerveiia In the appaintiment process currently betng underiaken,

M Carter advisad that he has provided a copy of Ws correspondahco to the Prermler, the Oppiosillon
Spokesman for Racing, Queensland Racing, and each Clags A Membor of Queensland Raclng,

The matlers specified above are summarised and comments from his offtes on each nallay are provided

Iy Adtachment 2.

Letter from Queensland Raging Linfted Chalrinan

The CGhairman of Queensland Raclng, M Bob Benlloy, has submilted cofraspondence I responsa Lo the
W Garterlelter to sounter the views pul fonward by M Garter {(Alachiment 3).

Mr Bontley expresses concern hat MP Caiter ls purporting o plt forward tha views of tho “racing

communlly

M and that he [ agaln altempting to diseupt the Inddusthry,
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Recommendag Courss of Action

It Is recommended that Mr Carter e advisad thal the Issues that he has Talsed aro ndt {he responsihilily
of the Minlsler rasponsible for raclng, and that If he wishes (o ptirsite these mallers Re should seek lo
addrass-them wih the Ausiralian Sectirilles and hvestments Commission (ABIG),

With regard 1o the ldlfer from the Chahman of Queenslond Racing, [t Is reconmmended tha
correspondence be sent fo Mr Benllsy to adviss that the Minister will not be Inlervening In the
appoiniment prodess, and that Mr Carler has beeny advisad that If he wlshes io pursue the lesyes thdl hie

s yaised; hemshould-addresy (hoprwilir ASIG——— - - -

. |sstes
)

Me Garter has a history of rablhg concerns ;’egard[ng the governance and management of Who
thorotighbred rachg Industry by Queensland Racing, The Chalrman of Queenstand Racing, I his
corrospondence, providos a summary of raatiers ihvolving Mr Carler, Queensland Racing and

Govarnment, and the ralated cosls thal these mallers have ncirred,

~Should the fastiés that Mi Caner nas ralssd fiavs any foundation; then these will-ba-qualifled by -an
Investigation by the approprlale authorlly, in thls case the ABIC, should Mr Carler éhoose to purstie that
course of acifoh,
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The Honourable Peter Lawlor MP

Minister for Tourism, Falr Trading and Racing
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Dear Minister, : i /@‘[%75 7
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Re: Appointment of Diractors Queensiand Racing Limited (QRL)

Your answaers to the questioner at the Estimates Commiltee F hearing on 22 July 2008
are matters which the racing communlty views with great concern, Those answers

Include the following -

o "Declsions on the process . . . for the appointment and selection of Directors to
Queensland Racing are not matters which the Minister has any involvement in”,
and

o Whiist | may be concerned about it {the process) | do not have any contiol over it
and | will not interfere . . )"

These assertions were made by you in relation to the process which was recently
followed for the purposes of the, as yet incomplete, selection of 2 dlrectors to vacancies
on the Board of Queensiand Racing Limited. They were made In response to an inguiry
as to whether the process was “flawed” and "what steps will the Minister take fo remedy
the situation?” Many respected racing stakeholders and others have asked themselves
the same question and share the same concern as you. Your answer that "whilst {you)
right be concarned about it” you would do nothing, was for many a disappointing
response and one which, with respect, you should review urgently.

My submission is that not only should you intervens (your comment concerning
"“misconduct” is noted), but that if you do nof you will have failed to exercise your
ministerial responsibifities tnder the Racing Act (The Act). The compelling argument is
that the process involving QRL and the so called Independent Recruitment Consultant
(IRCY has serlously miscarried and has been tainted with illegality, and therefore your
intervention as the responsible Minister is a matler of considerable urgency.

It Is fundamental to this lssue to first observe that QRL, an “eligible corporation” within
the meaning of the Act, applied to the Minister for a Control Body Approval pursuant to
Section 10 of the Act. This Approval, having been granted by the Minister, entitles QRL
to manage the thoroughbred racing code for @ period of 6 years (Section 28), subject to
certain conditions and the payment of an anhual fee. Accordingly, whilst the Approval




empowaers the Company {o exercise the Conlrol Bedy's statutery functions set out in the
Act and to manager the code on a day to day basis, the thrust of the Act ensures that,
like the recipient of any other licence, approval or authority, the reciplent of a Control
Body Approval also remains accountable, in this case to the racing Industry, but alse to
Gavernmant through the responsible Minister. The Racing Act is designed to achieve

this outcome.

I will develop this point further helow but before doing that, | need to outiine the factual
_matters which give rise to industry concern. Perhaps they coincide with yours. | wiil

" deal with them in turn,
1. Candidate Eligibility

The QRL Constitution (Appendix A) defines only the objective, rather than the subjective
Directors Selection Criteria. They speak for themselves, except perhaps "mandatory
requirenent” 5, namely, "Knowledge of The Thoroughbred Racing Code”. What is
that?, many have asked. Is it the Auslralian Rules of Racing? or some code of conduct
affecting Directors in their management of the code? or some policy document
developed by the Control Body? Nobady seems to know, but that is a minor point.

Clearly the objective ciiteria In Appendix A are applicable to each candidaie and
constitute the first restriction or limlitation which is imposed on all candidates before they
can be considered as "eligible” candidates. As Appandix A expressly states:

"Candidates must also be capable of demonstrating that they are an
eligible individual within the meaning of the Racing Act.”

There were 26 candidates who applied for s¢lection to the 2 vacant positions. The IRC's
obligation under the QRL Constitution (Clause 17.3) was to prepare a Short List "by
reference to the selection criteria contained in Appenclix A. The Short List contained
only 4 names, This was barely enough to satisfy the requirement in the Constitution
that for the process to be able to proceed to the next stages, the Short List “shall be no
less than the number of Direclor pasitions plus 2." What a remarkable coincidence?
you might think! Of the 26 candidates who applied the IRC concluded that only the
minimum number requiired by the Constitution satisfied the objective Selection criteria

in Appendix A."

| pause to emphasise the significance of the Short Listing in the overall process involved
in the ultimate salection. The Seleclion Commitles is made up of the Class A Member
Representatives and the Class B Members (the 3 directors). After Short Listing is
complete the Short List is given to each of the Class A Members and the Class B
Members {o determine “the order of preference of the Short Listed Direcior Candidates”.
Part 1 of Appendix B applies {o this part of the process. Once the order of preference is
determined the Selection Committee (the Class A Member Representatives and the
Class B Direclors) then also consider the Short List and if there is nno agreement as to




"who is to be the preferred candidates to fill the vacancy” a bailot procedure in
accordance with Part 2 of Appendix B is finally held.

It is critical to understand that both the Members in determining their individual order of
preference and the Selection Comimittee which makes the final selection, have available
for their considaration only those 4 candidates on the Short List. The 22 Candidates
excluded from the Short List by the IRC are excluded from further consideration during
the final 2 parts of the selection pracess. Therefore if the IRC excludes any candidate
from the Short List, that ends his/her candidacy. It Is only those which the IRC puts oh
the Short List who are considered further.

I know of at least 5 of the 22 candidates - all suitable and honourable and experienced
racing persons who safisfied the objective Directors Selection Committee but who were
exciuded from the Short List, There are ho dotibt others. They were thereby excluded
from any further consideration by the Class A members and the Selection Carnmittee.
One can only ask: if those exciuded satlsfied the Objective Selection Criteria, on what
basis and by reference to what considerations did the IRC exclude those candidates
from any further participation in the constitutional selection process? Neither those
candidates nor many other relevant persons seem to know. For instance, those
excluded included a retiring QRL director who sought re-electien and even though he
satisfied all Selaction Criteria having been a founding Director of the Company since 1
July 20086, he also was excluded.

A few of those excluded were interviewead by the IRC. Of those whom 1 know there are
some who were not Short Listed and whose eligibllity was beyond question but who
were not even interviswed. On what basis was that done? Again no one seems to know.
Whatever the other flaws in the whole process, those excluded were also denied

procedural falmess.

Again, why wete those who salisfied the selection criteria excluded? If they were
excluded by the IRC by reference to subjective crileria based on meritor for any
reason other than considerations relevant to elighifity, then the IRC acted beyond the
power vested in him by the Gonstitution. It was entirely beyond the power of the IRC to
Short List by reference lo subjective criterfa based on meritor on other extraneous
matters, Otherwise what is the point of having the Class A members determine thelr
order of preference of the eligible candidates, either by agresment or by ballot, or of the
Selection Committee embarking on the pracess of selaction, both of which processes
necessarily involve merit based decision making. The IRC has no valid role which
Invelves Short Listing on the basis of merit or on other considerations beyond those

stated in Appendix A.

The later paris of the process are designed to give lo the Members of the Company
the right to decide who shall be the selected directors, not the IRC, whose role s a very
lirnited one. Nor is it the role of other faceless persons among the membership of the
Company who may be Influential but who are only intent on discarding merit and other
relevant factors In favour of cronyism or patronage. In this case, the IRC has declded




either for himself or in association with other unidentified persons what candidates will
be included an the Shaort List and who shall be excluded, and this decislon was
obviously made hy reference to imalters other than "by reference to the Selection
Criteria contained in Appendix A"

2, Club Committee Members and Directors of QRL

You are probably well aware of the statutory composition of the Queensiand Principal
Club, which was established by legislation In 1991 as the Control Body but which was
abolished by Act No.90 of 2001. The majority of its members were members of the
committees of the variotis racing clubs. The present Chair QRL was for some years ils
Chairman. It soon hacame faction ridden and infected with internal strife and division.

it was therefore abolished,

Accordingly In 2002 with the enactment of the Raclng Act and the unprecedented model
of governance that any "eligible corperation” could apply to the Minister to be the
Control Body, it was necessary for the Act to define "eligible corporation” and “eligible
individual®, This was because the Act (Section 12) required that any corporate applicant
for a Control Body Approval had o evidence not only its own sligibility (Section 8) but
also that “each of its executive officers is an eligible individual.” A director by definition
(see Schedule 3} is included as an "executive cofficer”, Therefore a person cannot be a
director of the Control Body company unless he is an eligible individual and by Section
9 a "member of a Committee” of a licensed club Is expressly excluded and therefore is

NOT an eligible individual.

The relevant facts are that 2 candidates who were Shori Listed, and were known to the
Chairman, are both known to have been members of the committee of a licensed
club when they applied to be directors of QRL. One of them still is; the other resigned
his membership of the commitiee of a licensed club at some time after the closing date
for applications (29 May 2008). These are probably the 2 persons referred to by you
on page 13 of Hansard when you said:

"My undersianding Is that they will not be members of the Committes
when they are appointed. That will salisty the requirements of the
Constifution.”

Was this a Freudian slip!

The relevant reguirement is not one required by the QRL Constitution but by the Act.
Your “understanding” that they will nol he members of the Commities of a licensed ciub
“when they are appointed” QRL direclors Is, with tespect, incorrect. | need to say why.

Appendix A provides that "candidates®, that Is, applicants for the vacant positions must
be able to demonstrate “that they are an eligihle individual” within the meaning of the
Act. That requirement is Imposed on all” candidates” when they apply, not only to thoss
who are selacted or "appointad”. Each candidate has lo be able to satisfy this




additional objective criterion as a “candidate” not as an appointee, In short if at the time
of application a person remains a member of a commiltee of a licensed club and
therefore not an “eligible individual” that person is disqualified as a candidate and from
participating In the ensuing selection process. As will appear, any selection of a
person to be a director is synonomous with that person’s mdirector. S0
that the selection of an ineligible indjvidual is expressly contrary to 1he~}equirements of

the Act.
There are 2 compelling reasons why this is so.

Firstly, It should be noted that in accordance with the QRL Constitution there are 8
identifiable steps In the process.

the application,

the closure date for applications,

the short listing,

the determination of the order of preference by Class A and Class B members
(Part 2 of Appendix B,

o the Selection Commillee process (Clause 17.6 and Part 2 of Appendix {B}).

[N < I - B -]

If the proper time for determining the eligibility of an individual is at the time of
selectionfappaointment, then it must follow that the Gonstitution, in spite of the provisions

of the Racing Act, permits -

o the making of an application by a person who is not an éligibla individual,

o requires the IRC to receive that application and to process it for short listing,

o permits the short listing of that ineliglble persan to go forward to the final stages,

o pernits, indeed requires, the Class A and Class B members to determine their
order of preference for a person or parsons who is or are hot eliglble individuals,
and

o requires the Selection Committee lo engage upon the sslaction of directors evean
thotigh one or more of the candidates is not an eligible person,

That cleatly is an absurdity and is inconsistent with both the Constitution and the Act
concerning eligibility. This absurdity is avoided if the critical time for determining
eligibility for alt persons is the time of the application. The correctness of this
conclusion can be tested by applying the same test to the other disqualifying factors in
Seclion 9 of the Act which relate to eligibility. Take for example the case of an
individual who has "a disqualifying conviction,” That is an objective fact and if it s the
fact when the application is made that person Is clearly an ineligible person. Llkewise
with the persons who are subject to bankruptey or who are members of the Committes

of a licensed c¢lub and so o

If your statement of the position Is to prevail then the absurdily escalates. Every person
shortlisted might conceivably be a member of a Commiltee of arace club and at the




same time be able to participate In determining the order of preference of the shortlisted
candidates of which hefshe is one. That surely is the height of absurdity.

By way of analogy, consider the eligibility of a corporate applicant for a Control Body
approval. Seclions 10 and 12 cleatly proceed on the basls that eligibility is o be
determined at the time of the application.

Secondly, the express provisions of the QRL Constitution make clear the fallacy in your
statement to the Estimates Committee to the affect that eligibility is to be determined

"when they are appointed”,
Clause 17.11 of the Conslitution provides:

"The decision of the Selection Committes shall effect the elaction of diractors
from the close of the nex! AGM."

In short, selection and appointment are not separate parts of the process. Immediately
the selection declsion is made and an ineligible individual is selected, inso facto, the
insliglble person or persons are thereby appointed Directors of QRL fram the close of
the AGM. That is, the selection of the ineligible individuals autormnatically appoints them
Directors. Thera is nothing else {o be done. The fact of selection is itself the fact of
appointment, which means that if at the time of selection the 2 persons are ineligible
individuals they are excluded by law from the point of selection to be apoointed

directors of the Company.

The conseguences of this for the company and in particular the Minister are dealt with
further balow.

3, The Independence of the IRC

| return to the short-listing process and the critical relationship between short listing and
selection, Clause 17.3 defines the limited role of {he recruitment consultant and
expressly requires histher “independence”. One needs to ask: Independent of who?
The preferable view clearly is that it requires decision making by reference only to the
objective criteria in Appendix A, independently of the Company, its directors (the Class
B members) and of the Class A members. The short-listing role is for the IRC; the
selaction role Is for the Members. The role of each Is different bul the short listing is to
ha affected by a person independent of, in particular, QRL and the Class B members.
That is to say, that the decision of the IRC is to be made without reference to QRL or iis
directors and is to be the product of the IRC's awn independent assessment of eligibifity
by reference only to the objective criteria. Because of the critical refationship between
the short listing and the later selection processes and given that in other relevant
respects there Is an establishad imbalance between the power of the Class B members
and the industry stakeholders (the Class A members), the Constitution seeks {o ansure
that short listing occur without reference to and without the influence of, in particular, the
Class B members, Hence the need for independence.




The IRC firm has had over a lengthy period a significant commercial relationship with
QRL, its Board and officers. It Is demonstrable that QRL is and has been a significant
client of the recruitment consultant and that between consultant and longstanding client
there has developed a relationship based on familiarity and an acute appreciation of
the requirements of the one or of the other. Which raises the guestion whether having
regard to the requirements of the Constitution, the critical short-listing process should
devolve, by the decision of the Direclors (the Class B members), to the body with which
it has and has had a significant client/consuliant relationship.

Independence in this context must not only be present but must be seen to be present.

Given the shartcomings referred (o in the short-listing process and its apparent
acceptance by the QRL Board without question, it is relevant to inquire whether these
flaws may have resulted from a perceived lack of indgpendence in the consultant firm.
In short, did the IRC produce a short-listing result which the remaining directors wanted

or preferred?

5. “The Anti-Discrimination Act 1991

There is an additional concern which relates fo the short-listing process and a perceived
lack of sufficient independence.

! am aware, as are many other persons, that at least one particular candidate was
excluded from the shortlist in spite of the fact that he easily satisfied all of the Appendix
A oblective criteria. He enjoys an enviable reputation not only as a person but as an
experienced and successful professional and business man. As well he has been and
remains a respected sports administrator at a Stale and National level, He was asked
by the IRC when interviewed to name the school he altended and when that was given

was then asked: Are you a praclicing Catholic?

That questioning, which was not only irrelevant and objectionable, was also unlawful,
being in breach of Section 124 of the Anti Discrimination Act 1991, That section

provides:

"A person must not ask another person, either orally or in writing to supply
information on which untawful discrimination might be based,”

Saction 7 of that Act provides that the Act “prohibits discrimination on the basis of . ..
religious belief or religious activily . . . *

it is clearly demonsirable that the short-listing process was, as pointed out above,
tainted with illegality. It has miscarriad.




8. Suminary

In summary therefore, the process provided for in Clause 17.3 of the Caonstitution of
QRL and accordingly any future procasses required to be executed in accordance with
Clause 17, are and will be fatally flawed on account of the following:

o The Short List excluded several candidates who were entitiad to Inclusion on the
list “by referenice to the Selection Criteria contained in Appendix A.

o An interview process adopted by the IRC was applied to some who satisfied
Appendix A and who were excluded but was not applied to others who also
satisfied the Appendix A critetia but who were also excluded.

o {f an interview process was a necessary component in the short-listing process,
several candidates who satisfied the selection criteria ware nol interviewed and
therefore denied the opportunity of being heard In respect of any matter relied on
by the IRC to exclude them. They were denied procedural falrness or were, at
least, the victims of an uhacceptable corporale governance practice.

o Prima facie, the IRC determined the Short List not by reference to criteria
contained in Appendix A but by reference to other matters which were entirely
subjactive and referable only to questions of merit or percelved merit or to other
irrelevant considerations.

o In the latter respect the IRC acted heyond the power given to him by Clause 17.3
of the Constitution,

s Tothe extent that the short list was based on other than objective criteria, the
IRC thereby sought to abrogate or at least to manipulate and/or influence the
selection process vested hy the Constitution in the Class A members and the
Selection Committes,

o The short-llsting process, of which interviewing was in the case of certain
candidates a part, was unlawful becauss the questions asked of at least one
candidate were unlawful and in breach of Section 124 of the Anti Discrimination
Act 1991, Besides It was expressly in breach of QRL's own policies which reject
discriminatory decision making in respect of appointments.

o Candidates who were short listed and whose names were provided to Class A
members for determining an order of preference by 13 Augtisi 2009 Include 2
persons who were not eligibie individuals when they applled as candidates for
the vacant direcfor positions and who therefore remained ineligible for short
listing, for the determination of order of preference and for consideration by the
Selectlon Committes.

s The short-listing process was executed in a way which was designed to and has
had the effect of unduly resiricting the decision making of the Selection
Committee.

o If the 2 candidates in question are selected/appointed directors of QRL, that
outcome breaches a fundamental requirement of the Racing Act.




7. The Need for Ministerial Intervention

Reference was made above o the ministerial grant of a Controf Body Approval to this
company subject to conditions. Your statement to the Estimates Committee that any
intervention by you in respect of Control Body malters would constitute misconduct is
simply wrong. Rather than suggest that your intervention may aimount to misconduct, it
Is more correct to suggest that your intervention is critical; indeed it Is a matter of
statutory obligation. Minister, In granting the Control Body Approval to the company, the
Minister s required to approve the Constitution of that company (Section 11(1)©.
Furthermore, the Minister made this approval subject to the condition that any changes
to the Constitution required the Minister's consent. |s, therefore the Minister to be
denied the right to ensure that the Constitution, which he approved, is properly
administered and to interfere if it is not, for instance, If the Selection Committee
proposes to select/appoint as directors 2 ineligible persons? This company whose
Class A memmbership conslsts of 16 industry stakehalders is, after all, the holder of a
Contral Body Approval for the time belng, which was granted by the Minister for a
limited period only - it is not BHP! Furthermore, if the Minister doas Intervene for good
reason, does he thereby leave himself open to an accusation of misconduct?

That suggestion is fanciful.

You may be aware of Minister Fraser's intervention in 2008 fo reject the QRL directors’
attempt to amend the Constitution of QRL by seeking to extend their terms of office.
That intervention was made pursuant to a condition attached to the Control Body
approval. The matters of concern here range from on the one hand, accepling and
advancing as candidates certain ineligible individuals to, on the other, resorting to the
use of unlawfu! disciminatory practices. Accordingly for the Minister to fall to intervene
hare involves a failure to recognize the Ministerial responsibilities in Chapter 1 Part 4
Divisions 1, 2 and 3 of the Racing Act (Sections 46-58). These include the glving by the
Minister of a direction to a Control Body; the definition of an annual program for
assessing the on-going suitahility of a Control Body which the Minister has to apply; and
the requirement for investigation of a Control Body with provisions for disciplinary action
against a control body by the Chlef Executive in a proper case (Section 45),

Division 1 empowers the Minister to give a direction of the kind referred to in Section
45(2) "to ensure that the control body's actions are accountable and ifs declsion-
making processes are transparent.” Division 2 (Section 46) provides for the
preparation by the Chief Executive for the Minister of an annual prograrm for assessing
the suitability of the Control Body to manage its code of raclhg. What are the contents
of the current program? Does the current program ensure that the Controf Bedy will act
to ensure that Its Constitution which was approved by the Minister when granted a
Control Body Approval, is properly administered especlally in relation to the
appointment of Directors to the Company? Is not the question of how the Control Body
manages lts own Constitution relevant to the on-going assessment of the suitability of a

Control Body to manage its code of racing?




Section 47 empowaers the Chief xeculive to investigate the Cantrol Body's ongoing
suitability. Given the manner in which the constitutional processes of QRL. have been
managed, as sel out above, does not that ralse the issue of suitability?

Section 48 empowers the Chief Execufive to decide whether a Control Body associate
is a suitable person to continue to be associated with the Control Body. The definition
of “control body associale” includes a "business associate” which is also defined “for a
corporation” approved as a Control Bady. Is a consultant engaged by the Company to
manage its recruitment processes, including the recrulbinent of persons to fill vacant

Directar positions of the Company, a suitable person or firm if it enjoys a substantial

commercial relationship with the Board and acts unlawfully in relation to discrimination

Issties.

Divislon 3 provides for the Minister to take disciplinary actlon if, for example, the
Company or ifs Board propases to condone the appointment to the Board of persons
who are not eligible individuals (Seclion 52(1)(b)). Disciplinary action may involve
cancelation or suspension of an Approval or cther remady, subject to proceduwral

requirements.

The Racing Act inakes it plain that "enswing public confidence in the integrity of the
racing industry” (Section 45(1)(a)}, “ensuiing that the Control Body's action's are
accountable and its decision making transparent” (Section 45(1)(d)) and for "ensuring
that a Control Body is suitable to continue to manage” its code of racing, are primary
objectives of the legisiation. Are thuse objectivas met if it appears that the now annual
selection of QRL directors by the industry can be targeted as another victim of

cronyism?

This is the first opportunity sincs the Contral Bedy Approval was granted to QRL (1 July
2006) for the industry to commence to renew the Board of the Company. Are the Act's
primary objectives met, for example, if the Board and its chosen business assoclate
engage in practices for the purpose of appointing Board members which offend the
Constitution of the company and the splrit of the lagislation and which are unfawful?

By way of example, disciplinary action can be taken by the Minister if persons
selected/appointed as directors of the company are not eligible individuals (Section

52(1)(0b))-

Do you sttt malntain that these issues of concern are matters you can ighore and have
no “involvement” In? With respect Minister, these are all relevant matters for your
consideration. Your peremptory dismissal of thess valid concerns as matters beyond
your area of statutory responsibility, as evidenced by your statements to the Estimates
Commities F is, with respect, fatuous. |return to your statement to Eslimates
Committee ¥, in particular to your own personal “concerns about it”, that Is, the process
of the shott listing. Are those conserns comprehended by the several malisrs of
concern referred {o above? I they are, and | suspect that they are, non interference is
not an option. You may or may not be aware that on account of the shor listing process
here, many good racing people have simply had enough, it is entirely pradictable that

1o
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the Board of QRL will plead, loud and long, that "we had nothing to do with it” and that it
is for the Class A members to decide. Minlster you know full well the kind of imbalance
between the Direclors and the Class A members of this company and the capacity of
the Board to influence decision making by some of the Class A members for any
number of reasons. |s that also a part of your publicly stated concern? Minister the
racing Industry wants you o act and to intervene appropriately or as you may be
aclvised and lo use your undoubted influence to ensure that both the concerns of your
good self and those of the many other decent concerned honorable racing people and

stakeholders are relieved.

By letter dated 15 July 2009, the Class A members were informed by QRL that each
had fo complete the determination of its order of preference (Clause 17.5) by 13 August
2009 although thal can easily be postponed and should be.

Accordingly your urgent response would be applauded,

| propose to forward a copy of this letter to the Honorable the Premier, to Queensland
Racing Limited, to the Opposition Spokesperson on Racing and to each of the Class A

members,

Yours sincerely

Hon. W, Carter QC







Issues Raised by Mr W Carter

Departmental Comment

1. Candidate Eligibility

There were 26 candidates who
applied for 2 vacant positions.
Constitution requires the number on
the short list to be number of director
positions plus 2.

Mr Carter states that itis a
“remarkable coincidence” that the
number of the short list is the same
number required by the constitution.

The 22 candidates not placed on the
short list by the IRC are excluded
from further consideration during the
final 2 parts of the selection process
— the determination of the order of
preference by the Class A members
and the order of preference by the
Class B members and if there is no
agreement on who is the preferred
candidates to fill the vacancies a
ballot is held.

Appendix A of the QRL constitution
defines only objective not subjective
directors selection criteria.

On what basis and by reference to
what considerations did the IRC
exclude those candidates from further
participation on the selection
process? There is no valid role which
involves shortlisting on the basis of
merit or other considerations beyond
those stated in Appendix A.

On what basis were some persons
who were not shortlisted interviewed
while others were not?

There is no requirement in the Racing
Act or the constifution of QRL for the
short list to contain more than number of
director positions plus 2.

Clause 17.3 of the Constitution states "a
Shortlist of the applications received in
response to the Advertising Notice must
be prepared by the IRC by reference to
the Selection Criteria contained in
Appendix A. The number of Director
Candidates on the Shortlist is to be
decided by the IRC. However, the
Shortlist shall be no less than the number
of director positions plus 2.”

Neither the QRL constitution nor the
Racing Act states that the IRC cannot
prepare a shortiist of the most
meritorious applicants. As it woulld be
expected that most applicants would
meet the selection criteria in Appendix A
of the consiitution, it is the role of the IRC
to determine which applicants it
considers to be the most meritorious and
include only those persons on the
shortlist.

The process of determining the shortlist,
including which persons to interview in
determining the shortlist is a matter for
the IRC.

2. Chib Commiitee Members

A candidate must be an "eligible
individual” at the time they apply for
apply for a position as a director not
when they are appointed as a

The Racing Act and the constitution do
not specifically state at what time g
person must be an ‘eligible individual',

The view that has always been taken is
that it is not until a person is appointed
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director,

as a director that they need to be an
eligible individual.

For example, David Knudsen and Kevin
Seymour were commitiee members of
the Albion Park Harness Racing Club.
Both Mr Knudsen and Mr Seymour gave
writlen underiakings that if QHRL was
successful in obtaining a control body
approval for the harness code of racing,
they would refire from their positions on
the committee of the Albion Park
Harness Racing Club prior to 1 July
2008.

3. Independence of the Independent
Recruitment Consultant

The decision of the IRC is to be made
without reference to QRL or its
directors and is to be the product of
the IRC’s own independent
assessment of eligibility by reference
only to the objective criteria.

Mo evidence has been provided that the
short list provided by the IRC is not the
IRC’s own independent assessment of
eligibility by reference to the selection
critetia contained in Appendix A of the
QRL constitution.

4. Anti-Discrimination Act 1981

An unnamed candidate was asked
what school he attended and whether
he is a practising Catholic? This
questioning was in breach of sections
7 and 124 of the Anti-Discrimination
Act 1891,

It is unknown what questions were asked
by the IRC.

5. Need for Ministerial Intervention

Refers to Minister Fraser's
intervention in the attempt to amend
the QRL constitution to extend the
director's terms.

Refers to the annual control body
assessment program under section
48 of the Racing Act and asks
whether the current program ensuras
that the control body will act to
ensure that its constitution is properly
administerad especially in relation o
the appointment of directors to the
company.

Refers to Ministerial powers under

the Racing Act, including the power
to take disciplinary action against a
control body under section 52.

Minister Fraser did not intervene. The
QRL constitution required the Minister to
gither approve or not approve the
proposed amendments.

The controf body assessment program
for 2008 relates to the control bodies’
website and record keeping policies and
the implementation of those policies.

The 2009 program will be submitted for
approval shortly and will not involve the
constitutions of the control bodies.

Section 52(1}(b) provides that itis a
ground to take disciplinary action against
a control body if an executive officer of
the control body is not an 'eligible
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individual’,

A person is not an executive officer of a
control body until they have been
appointed to a relevant position in the
control bady. An applicant for a director
position is not an executive officer of
QRL. They do not become an executive
officer until they are appointed as a
director of QRL. The requirement is for
the person to be an ‘eligible individual’ at
the time they are appointed.
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}g 5‘%? Queensland
Government

Hon Peter Lawlor MP
Member for Southport

T Minister for Tourfsm and Falr Tradin

Ref: ¢ MN=10525¢ .
_RAG-00160

17 AUG 2009

The Honourable W Carter QC
104 Hawdon Skrest
WILSTON QLD 4051

Dear Mr Carter

Thank you for your correspondence dated 6 August 2009, regairding the "Appointment of
Directors Queensiand Racing Limited (QRL)".

t have noted the content of your correspondence.

The issues that you have raised are ail matters that fall within the authority of the Australlan
Securltles and Investments Commission (ASIC), and are not the responsibllity of the

Minisier respor\isibfe for racing.

If you wish to pursue these issues further, you should address your concerns direct to ASIC,
For your information, the contact dstails for ASIC's Brisbane office are:

Level 20, Commonwealth Bank Buiiding
240 Queen Sireef

Brishane Qld 4000

GPO Box 9827

Brisbane Qid 4001

DX 322 Brisbhane

Phone: (07) 3867 4700
Fax,  (07) 3867 4725

Yours sincerely

/@gi—%w 5

Petar Lawlor MP

Minister for Tourism and Fair Trading Level 26
111 Genrge Street Brisbane

GPO Bax 1141 Brishane

Queensland 4oe1 Australla
Talephiona +61 7 3224 2004
Facsimile +63 7 3229 0434

Emall tourlsm@ministeral.ald. gov.au

BTN 65 959 415 158




