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26 June 2008

Mr Malcolm Tuttle

Chief Operations Manager
Queensland Racing

PO Box 63 .
SANDGATE QLD 4017

Dear Malcolm,

Re: NSW Race Fields Legislation

I write in regard to Legislation that has been enacted by the Parliament of NSW that makes it
an offence to publish NSW Race Fields without the prior approval of the relevant racing

control body.

Racing NSW is the relevant controlling body for Thoroughbred Racing in NSW.
Accordingly, we have prepared application forms and policy that will govern the approval
process. These documents need to be completed by any wagering operator that wishes to
publish/use NSW Race Fields and as a consequence offer wagering on these events.

We respectfully seck your assistance by providing us with Name and contact information
including postal address and if possible email address for all bookmakers and wagering
operators that are licensed or governed by your authority. You would appreciate how
important it is that we gather this information to facilitate the smooth introduction of the

Legislation and its accompanying Regulations.

If you could please provide this information, electronically if possible, to the contact officer
below, it would be very much appreciated. Thank you in anticipation.

Contact: Mr Keith Bulloch
General Manager Regulatory
Racing NSW
Level 7, 51 Druitt St
SYDNEY NSW 2000

kbulloch@racingnsw.com.au
Ph (02) 9551 7588

For information, details of the Legislation are available at: www.racingnsw.com.au

Yours faithfully,
RACING NSW

el

PN V'LANDYS
CHIEF EXECUTIVE

RACING NSW (ABN 86 281 604 417)
Level 7, 51 Druitt Street, Sydney NSW 2000
Telephone: (02) 9551 7600
Facsimile: (02) 9551 7501
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What I No One Pays?
The various reforms announced by the New South Wales racing industry this week have generally been
given a quiet run in the media. 5o much so that Racing NSW and its wagering partner TabCorp have been

reduced to issuing self congratulatory press releases in an attempt to generate some positive PR.

The centrepiece of the announcements is the proclamation after a 2 year delay of the so called Race Fields
legislation, mooted to produce an extra $20 million a year for the NSW industry.

Sadly the two years since the legisiation was first tabled has seen a dramatic change in the wagering
landscape which quite likely will lead to @ reduction in funding for New South Wales racing, rather than the

suggested large increase.

The big issue is will anybody pay?
A fittle bit of history is worth exptloring at this point.

The Victorian race fields legistation was actually drafted by Racing Victoria and submitted to the government
at the height of the anti-Betfair hysteria. lis intention was ostensibly to recover fees from $0O called "parasites”,
but given equal weight at the time was the intention to secure "integrity" by banning the use of race fields by

any operator lacking integrity - otherwise known as Betfair.

Ex Commonwealth Attorney General and now Racing Victoria Chairman, Michael Duffy, argued that such a
ban would be blatantly in breach of the Trade Practices Act and the Constitution and eventually Racing
Victoria had to agree to let Betfair use Victorian race fields.

Betfair, obviously considering High Court action, decided that it would observe a self imposed ban on using
the Viclorian race fields until the matter was decided in its favour. At that point it remitted well aver $1 million
it had accrued as a product fee when it had been betting on Victorian racing.

Racing NSW, having seen Betfair apparently cave into avoid breaching the legislation, seems to believe that
the same situation will occur again with its own race fields laws now enacted.

hitp://by112w.bayl ]2.mail.live.com/maiUPriutSheH.aspx?type:message&cpids=e1c6... 11/07/2008

| /%’D - f:/a

7 COVTFID ) o |




Windows Live Hotmatil Print Message Page 2 of 3

However there has to be serious possibility that no one will observe the new law, or even worse that it will be
challenged in court.

There has already been a wide ranging challenge to the Victorian law lodged in the Darwin Federal Court by
Matthew Tripp's Sportsbet.

Arguments raised in Sportsbet's statement of claim, as well as others raised elsewhere suggest that the NSW
legistation is already dead in the water.

Sportsbet argue that the imposition of a fee payable to a private body {Racing Victoria) enforced by & law
making non-payment a criminal act, is "ex colore officio™ - literally "with the colour of officialdom"”. They
suggest that such a law is in excess of a government's powers and is thus invalid.

Another argument is that the imposition of variable fees decided by among other things, the wagering
operator agreeing not to sue Racing Victoria, is an improper use of a government imposed fee.

While it charges for the supposed use of Victorian race fields, Racing Victoria never actually defivers them to
the wagering operators paying the fees. They have to get them out of the papers or off the Racing Victoria
web site where of course they are free for anyone to enjoy.

In the absence of a law making non-payment a criminal offence, Racing Victoria could only charge the
reasonable commercial value of the race fields. Since they are more or less given away by Racing Victoria
slsewhere, it is hard to make an argument that they are hugely valuable, In the British Horseracing Board vs
William Hill case, the High Court in the UK held that BHB's fees were extortionate and that William Hill only
used a tiny portion of the BHB database which in any event was in the public domain.

There has fo be considerable doubt about the abitity of the Victorian or NSW government to prosecute a
bookmaker in Darwin for an activity which takes place entirely outside their home state.

A considerable portion of bookmaker turnover is via phone betting. Arguably the bookmaker concerned does
not publish race fields when a punter places a phone bet, so Sportsbet argue that no fee is payable.

When Racing NSW bought back the rights to its own data from RISA, wherein it resided prior to Peter
V'Landys appointment, the consideration was under $2 miflion. The settlement included a stake in RISA itself,
The $2 million was for the rights to all NSW race data in perpetuity, so it is a bit rich to say that they are now
worth $20 million a ysar to just one part of the wagering industry.

Race fields data consists purely of numbers and horse names. Numbers cannot be owned by anyone and a
horse's name is owned by its owners, who have never given permission to Racing Victoria or Racing NSW to
seli it to anyone, let alone for $20 million a year.

The elephant in the room, which has not actually been mentioned by any of the government, Racing NSW or
Tabcorp spokesmen gushing over their achievement is the High Court win by Betfair over the Western
Australian government a few months ago.

Decided over Section 92 of the Constitution, guaranteeing freedom of trade between the States, this fandmark
case sent a signal that the High Court will not tolerate states imposing artificial barriers to protect their own

industries.

Most importantly, it showed all wagering operators that they could win against the previously impregnable
combination of state governments protecting local TAB's against interstate compaetition,

The implications of Section 92 of the Constitution are glaringly obvious when considering the NSW Race
Fields legislation,

Itis specifically referred to in the regulations accompanying the Act which suggests that the NSW government
is fully aware of the importance of even handed administration by Racing NSW,

It means for instance that Racing NSW cannot use the race field fee structure to treat wagering operators
differently. in fact unlike in Victoria where current TabCorp wagering CEO Robert Nason specifically
exempted interstate TAB's from paying the race fields fee, Racing NSW intends to charge the same fee to all

operators, TAB's included.

That will undoubtedly not go down well in Victoria, which currently receives no revenue from the TAB in New
South Wales, but will be expected to bear a reduction in its income when Victorian punters bet on NSW races.

One has to ask how long that situation will be tolerated in Victoria, especially when NSW punters prefer to bet

hitp:/fby 112w.bay112.mail.live.com/mail/PrintShell.aspx?type=message&cpids=elc6... 11/07/2008
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on the Victorian racing product rather than their own.

The outcome can only be that NSW will lose more than it can possibly gain from product fees when Victoria
changes its reguiations.

There is one other possibility which has not yet been announced but explains the apparent equinimity with
which TabCorp has welcomed the race fields announcement,

That is that TabCorp may in fact reduce its local payment to the NSW racing industry from its current 5% or 80
to the same 1.5% expected to be paid by all operators under the Race Fields legislation.

1t will of course now cantribute additional funds from Victorians betting on NSW racing and has promised to
pay the levy from its new Northern Territory "aNTi-TAB" operation.

Bet backs from the Northern Territory will be funneled into the NSW TAB pool. it has even been mooted that
TabCorp will use its control over Sky Channel to increase coverage of NSW racing at the expense of racing in

other states.

Having been badly treated by the Victorian government over the poker machine licensing issue, senior
TabCorp executives have seen their options packages shredded, so they have no incentive to support

Victoria.

Similarly, setting up their aNTI-TAB bookmaking firm is just about TahCorp's only chance of capturing the
1000 customers a week they are currently losing.

The wagering monolith's best chances of restoring its shattered fortunes are twofold -

Reduce its own operating costs, which it can do by reducing its local payment to NSW, making up the

difference to NSW by reducing payments to Victoria.
Meet its competitors head on, aided by the imposition of a 1.5% turnover {ax by NSW combined with its own

low cost aNTi-TAB competitor.
Al of this is very clever, but it falls over at the first hurdle if the non-NSW wagering operators refuse to pay.

V'Landys is on record as saying that they wouldn't risk a criminal conviction. However its not a conviction until
all appeals are exhausted. At the very least no prosecution can be launched while the Federal Court is

considering the "ex colore officio” argument in the Sportsbet case.

If that argument gets up all race fields legislation is invalid.

And in the meantime TabCorp has dug a huge hole for itself by stating that it will pay. By the Hme all this plays
out in 3 or 4 years, TabCorp's competitors could well have stolen many hundreds of thousands more of its

clients.







NSW Racing Legislation

Issue

This paper is additional to the agenda item 2.3 which is concerned about the governance of NSW Racing .
This paper was prompted by a conversation I had with Bob Bentley where he indicated serious concerns
abour the NSW Race Fields legisiation and I said that I did not understand its intent and how it worked . I
have since sought to work through the logic of it and hence this paper which sets out my interpretation of it
. T'have also aranged to meet up with Peter V'Landys next Monday for two purposes , to confirm or adjust
my understanding of it and , second , to see if Peter is aware of its implications.

Current Situation

Since the privatisation of TABs the situation in each Australian jurisdiction , TABs have been the prime
source of funding each jurisdiction’s racing industry with the funding in the form of a product and program
fee set at a given % of wagering turnover . The exact formula and the % differs between TABs but is
normally in the range of 4% to 6% .

The TABs operating in each jurisdiction are as follows :

Jurisdiction TAB Term of Licence

NSW Tabcorp Exclusivity expires in 2019
and licence in 2097

Victoria Tabcorp Exclusivity and licence expire
in 2012

Queensland UNITAB/Tatts Exclusivity expires in 2014
and licence in 2098

South Australia UNITAB/Tatts Exclusivity expires in 2016
and licence in 2100

Western Australia WATAB Perpetual licence

Tasmania TOTE Tasmania Perpetual licence

Naorthern Territory UNITAB/Tatts Exclusivity and licence expire
in 2015

ACT ACTTAB Exclusivity expires in 2016
and licence is perpetual

In effect the TAB in each jurisdiction is charged a % fee for all the wagering turnover of that TAB in that
jurisdiction , regardless of the origin of the product and program . Thus in the case of Queensland , the fee
is set on wagering turnover by Queensland residents on UNITAB on all Australian and overseas racing
.Thus Racing NSW and Racing Victoria do not get a fee for any Queensland resident wagering on NSW
and Victorian racing and conversety QR does not get a fee for NSW and Victorian residents wagering on
Queensland races . This arrangement is what has been termed the Gentlemen’s Agreement ,

The UNITAB agreement with Queensland states that the fee paid to QR covers tumover on all racing
praoduct by Queensland residents , regardless of the location of the racing and that in the event that any
jurisdiction seeks to impose a fee on their racing product then UNITAB will net off that fee against the fee
payable to QR , It is understood that this provision is in the Victorian product and program agreement with
Tabcorp but may not be in the NSW product and program agreement with NSW TAB (now Tabcorp) .




NSW Legislation

The NSW Government has recently announced the passage of legistation , the Racing Legislation
Amendment Act 2006 (copy attached ). There is also apparently supporting reguiations , called the Racing
Administration Amendment (publication of Race Fields ) Reguiation 2008 which has not been made public
as yet .

The purpose of the legislation and regulations is to allow each of the NSW control bodies to impose a fee
on the use of NSW racing for wagering purposes . The specific stated purpose is to impose a fee on
wagering providers who are presently free riding , these being Betfair and NT based corporate bookmakers
- This is certainly the interpretation that the Minister has placed on it . If that was its only purpose and
impact then no one could really object . However it does appear to have a much wider impact .

The legislation works by requiring any entity who accesses NSW race information to register with the
relevant NSW contro} body . The control body in tum can establish conditions for accessing the race
information , including imposing a fee . While not covered in the legislation it would appear that NSW
contro] bodies intend to impose a fee of 1.5% of wagering turnover on NSW racing on wagering providers .
In assessing the impact of the legislation it is necessary to distinguish initial impacts and second and
subsequent round effects as entities react to the legislation . Set out below is my assessment of the impacts
.assuming that the legislation is legally valid , which it may not be ,

The first round effects are as follows ;

¢ All entities using NSW race information for wagering purposes would register with the NSW
racing control bodies and would be required to pay a fee of 1/5% of turmover on NSW races ,
regardless of the location of the punter .

*  Assumed that Tabcorp will have its current requirement to pay a 4% or 5% fee to NSW racing on
turnover of Fabcorp in NSW by NSW residents removed . This is an assumption and is based on
two considerations ~ the fact that Tabcorp has publicly supported the legislation and , second , that
it is likely to be unconstitutional to discriminate between race wagering entities in respect to the
fee

« In Victoria , Tabcorp will deduct from its payment to Racing Victoria 1.5% of wagering turnover
by Victorian residents on NSW races

¢  Similarly, in Queensland ,Northern Territory and South Australia , UNITAB will deduct from its
fee payable to the racing control body in each of those jurisdictions 1.5% of wagering turnover on
NSW racing by residents in Queensland, Northern Territory and South Australia , respectively,
Similar impacts will occur in Tasmania and Western Australia

In the event that Queensland and Victorian racing control bodies seek and achieve similar fegislation , then
Tabcorp(NSW) will have imposed on it a fee of 1.5% of wmover of NSW residents on interstate races .
The difference here is that , as I understand the situation , Tabcorp is not able to pass on this cost to NSW
racing as a pass through is not provided for in the product and program agreement between NSW racing
and NSW TAB (which Tabcorp acquired ) ,

The initial , first round financial impact is a financial benefit to NSW racing and Tabcorp at the expense of
racing in all other jurisdictions . The impact after the second round will depend in part on whether a racing
jurisdiction is a net importer or exporter of race wagering turnover . This means , for example , in the case
of Queensland , the issue is whether the wagering turnover of Queensiand residents on non Queensland
races is greater ( net importer) or less( net exporter) than the wagering turnover of non Queensland
residents on Queensland racing . Victoria is a large net exporter and Queenstand is in a broadly balanced
position while NSW, South Australia, Western Australia ,Northern Temritory and Tasmania are net
importers and they in principle will be net losers . However in the case of NSW racing , the fact that
Tabcorp cannot pass on fees charged to it for non NSW residents wagering on NSW race products , means
that the net cost is absorbed by Tabcorp ,not NSW racing .




Assessment

There would appear to be two impacts of the NSW legislation and any consequent similar legislation
passed in other jurisdictions .

The first impact is the financial one as outlined above with Victoria NSW and ,marginally ,Queensland
winners and alf other racing industries being big losers .It is not clear whether Tabcorp is a net winner of
loser . In principle it is possible , with access 1o the data , to quantify these financial impacts . There will be
a subsidiary net benefit to all jurisdictions to the extent that the 1.6% fee is paid by wagering operators who
at present pay no fee . However it is not possible to quantify this impact .

The second and even more significant impact is a behaviourat change which the legislation is likely to
cause . At present each jurisdiction’s racing industry is paid on the basis of wagering turnover of their
residents on the national racing program . Hence each jurisdiction has an incentive to ensure that the
highest quality races are programmed regardless of where they are located . It is conceded that at times
various racing jurisdictions act parochially but that is at least offset by financial incentives which are linked
to a quality national program . However if there is a change to how racing jurisdictions being rewarded ,
with their payment now based on the wagering turnover on their product , this will see a much more
parochial industry and over time a decline in the quality of the national racing product as each jurisdiction
seeks to promole its program at the expense of other jurisdictions . In effect the financial incentives will
reinforce not offset the natural level of parochialism. It is also likely that given Tabcorp’s ownership of Sky
Channel , there will be inducements offered to Tabcorp to have Sky program certain races at the expense of

others .

Issues to Clarify

In meeting with Peter ,I will seek to determine if my assessment is correct and whether Peter is aware of
the flow through implications .In addition I will seek to ascertain the following :

1. whether Tabcorp(NSW) will have its current 4% fee on NSW TAB turnover replaced with the
1.5% fee on tumover on NSW races

2. how will the stated prime purpose of the legislation , stated to be to impose a fee on free riders ,
work in the case of corporate book makers and Betfair operating on phone and internet wagering
which does not require the wagering entity to access racing information .

3. is there intended to be uniform 1.5% fee

4. abitity of NSW to impose its fee on interstate wagering entities

5. implications of the break down of the Gentlemen's agreement

Conclusion

A provisional conclusion is that while the legislation may have a modest benefit f charging a fee to
wagering operators who are currently free riders , the negative impact on the way racing is paid will have
major windfall financial impacts , both positive and negative , and will break down the Gentlemen’s
Agreement with negative consequences for the quality of the national racing program .




Racing Legislation Amendment Act 2006

Note:
The Act is to be repealed by sec 4 (1) of this Act on the day following the day on which all of the

provisions of this Act have commenced.

Long Title

An Act to amend the Racing Administration Act 1998 with respect to the publication of race
fields; to remove certain inoperative provisions of the Greyhound and Harness Racing
Administration Act 2004 and the Thoroughbred Racing Act 1996; and for other purposes.

1 Name of Act
This Act is the Racing Legislation Amendment Act 2006,

2 Commencement
(1) This Act commences on a day or days to be appointed by proclamation, except as

provided by this section.
(2) Schedule 1.1 and 1.3 commence on the date of assent to this Act.

3 Amendment of Acts
The Acts specified in Schedule 1 are amended as set out in that Schedule.

4 Repeal of Act
(1) This Act is repealed on the day following the day on which all of the provisions of

this Act have commenced.
(2) The repeal of this Act does not, because of the operation of section 30 of the

Interpretation Act 1987, affect any amendment made by this Act.

Schedule 1 Amendment of Acts

(Section 3)

1.1 - (Repealed)

1.2 — Racing Administration Act 1998 No 114
[1] Part 4, Division 1, heading

Insert before section 27;

Division 1A Interpretation
Interpretation

[2] Section 27 Definitions

Insert in alphabetical order:

"NSW race field" means information that identifies, or is capable of identifying, the
names or numbers of the horses or dogs:
(a) that have been nominated for, or that will otherwise take part in, an intended
race to be held at any race meeting on a licensed racecourse in New South Wales,
or
(b) that have been scratched or withdrawn from an intended race to be held at any
race meeting on a licensed racecourse in New South Wales,
"race field publication approval" means an approval granted under section
33A."relevant racing control body' means:




(a) in relation to horse racing other than harness racing--Racing New South
Wales, and
(b) in relation to harness racing--Harness Racing New South Wales, and
(¢) in relation to greyhound racing--Greyhound Racing New South Wales.
"working day" means any day that is not a Saturday, Sunday or public holiday.
{3] Part 4, Division 2, heading
Insert before section 29:

Division 2A General offences
General offences

{4] Part 4, Division 3

Omit section 33, Insert instead:

Division 3 — Publication of NSW race fields
33 Publication of NSW race fields restricted A person must not, whether in New South
Wales or elsewhere, publish a NSW race field unless the person:
() is authorised to do so by a race field publication approval and complies with
the conditions (if any) to which the approval is subject, or
(b} is authorised to do so by or under the regulations,

Maximum penalty:
(a) in the case of a corporation--500 penalty units, and

(b) in any other case:
(i) for a first offence--50 penalty units or imprisonment for 12 months {or both), and

(ii) for a second or subsequent offence-- {00 penalty units or imprisonment for 2 years (or
both).
33A Relevant racing control body may grant race field publication approvals
(1) The retevant racing control body in relation to an intended race (or class of
races) to be held at any race meeting on a licensed racecourse in New South
Wales may grant approval to a person to publish a NSW race field (a ''race field
publication approval™) in respect of that race or class of races if the person has
made an application for that approval under this Division.
(2) A relevant racing control body may (but need not) impose any of the
following kinds of conditions on a race field publication approval that it grants:
(a) a condition that the holder of the approval pay a fee or a series of fees
of an amount or amounts and in the manner specified in the approval
{(being a fee or fees imposed in accordance with any requirements
prescribed by the regulations),
(b) such other conditions as may be specified in the approval (being
conditions of a kind that are prescribed as permissible conditions by the
regulations).
(3) Any fee that is payable under a race field publication approval is a debt due to
the relevant racing control body that granted the approval and is recoverable as
such in a court of competent jurisdiction.
(4) A relevant racing control body that grants a race field publication approval
may, by written notice to the holder of the approval, cancel or vary the terms of
the approval on any grounds prescribed by the regulations.
(5) If a relevant racing control body cancels or varies a race field publication
approval, the body must provide the holder of the approval with written reasons
indicating why the approval was cancelled or varied (as the case may be).
33B Applications for race field publication approvals
(1) A person who wishes to publish a NSW race field may apply to the relevant
racing contro] body in relation to the intended race (or class of races) to which the
field relates for a race field publication approval in respect of the race or class of




races.
(2) An application for a race field publication approval (an "approval
application'’) must be:
(a2) made in the manner and in the time as may be prescribed by the
regulations, and
(b) accompanied by such information as may be prescribed by the
regulations,
(3) In determining an approval application, the relevant racing control body to
which the application is made must:
(a) consult with each racing club that intends to conduct the race or class
of races in respect of which the approval is sought, and
(b) take into account such criteria in relation to the determination of the
application (if any) as may be prescribed by the regulations.
(4) Without limiting subsection (3} (b), any criteria that are prescribed by the
regulations for the purposes of that paragraph may specify:
(a) the kinds of matters that may or must be taken into account in
determining an approval application, and
(b) the kinds of matters that must not be taken into account in determining
an approval application.
(5) If arelevant racing control body to which an approval application is made
determines that a race field publication approval should not be granted to the
applicant (or should be granted subject to any condition imposed under section
33A (2)), the body must provide the applicant with written reasons indicating why
the application was rejected or the conditions were imposed (as the case may be).
33C Authorisations for section 51 of the Trade Practices Act 1974 of the Commonwealth
(1) The following are specifically authorised by this Act for the purposes of the
Trade Practices Act 1974 of the Commonwealth and the Competition Code of
New South Wales:
(a) any agreement entered into between:
(i) 2 or more relevant racing control bodies in relation to the
appointment of an agent to collect, or the collection by such an
agent or any of the relevant racing control bodies of, fees that are
payable to those bodies under race field publication approvals
granted by them, or
(ii) one or more relevant racing control bodies and any
corresponding body of another State or Territory in relation to the
appointment of an agent to collect, or the collection by such an
agent or any of the relevant racing control bodies of, fees that are
payable to those bodies in relation to publication of race fields,
(b) the conduct of those bodies and any agent in negotiating and entering
into any such agreement,
(c) the conduct of those bodies and any agent in performing any such
agreement,
(2) Anything authorised to be done by this section is authorised only to the extent
to which it would otherwise contravene Part IV of the Trade Practices Act 1974
of the Commonwealth or the Competition Code of New South Wales.
(3) In this section:""agreement" includes a contract, arrangement or
understanding.
33D Appeals to Minister
(1) A person may appeal to the Minister against any of the following decisions of
a relevant racing control body:
(a) a decision of the body to reject an application by the person for a race




field publication approval,
(b) a decision of the body to impose a condition under section 33A (2)
(other than a condition relating to the payment of a fee or series of fees) on
a race field publication approval,
(c) a decision of the body to cancel a race field publication approval held
by the person,
(d) a decision of the body to vary any term of a race field publication
approval held by the person (other than a term relating to the payment of a
fee or series of fees).
(2) An appellant must give notice to the following person and body of the grounds
of the appellant's appeal in the form and manner approved by the Minister from
time to time:
{a) the Minister,
(b) the relevant racing control body that made the decision appealed
against.
(3) The relevant racing control body that made the decision appealed against is to
be the respondent in the appeal.
(4) A notice under subsection (2) must be given within 20 working days {or
within such longer period as the Minister may atlow) after the date on which the
appellant was notified of the decision of the relevant racing control body that is
being appealed.
(5) In determining an appeal, the Minister may appoint a person that the Minister
considers has suitable qualifications to act as an arbitrator (the "arbitrator') to
furnish a report to the Minister with respect to the appeal containing:
(a) a recommendation as to whether the appeal should, in the opinion of
the arbitrator, be dismissed or allowed either unconditionally or subject to
such conditions as may be specified in the report, and
(b) the reasons for the recommendation, _
(0) The unsuccessful party to an appeal is to pay the costs of any arbitrator
appointed by the Minister under subsection (5).
(7) The Minister, after considering any report that is furnished to the Minister
under subsection (5), may:
(a) dismiss the appeal, or
(b) allow the appeal either unconditionally or subject to such conditions as
the Minister thinks proper to impose, or
(c) if the appeal is against the imposition of conditions, refuse to approve
the application for a race field publication approval from the determination
of which the appeal has been made, or
(d) return the report to the arbitrator concerned and request further

consideration of the report.
As the decision of the Minister in an appeal under this section is a decision that is reviewable by
the Administrative Decisions Tribunal under section 33E, section 48 of the Administrative
Decisions Tribunal Act 1997 requires the Minister fo give the appellant and respondent in the
appeal written notice of the decision on the appeal, Division 2 of Part 2 of Chapter 5 of that Act
enables the appellant and respondent to request written reasons for the Minister's decision.

(8) The decision of the Minister under subsection (7) (other than a decision under
subsection (7) (d)) has effect as if it were a decision of the relevant racing control
body from whose decision the appeal is made,

33E Review by Administrative Decisions Tribunal of Minister's decision on appeal
(1) The appellant or respondent in an appeal under section 33D may apply to the
Administrative Decisions Tribunal for a review of the decision of the Minister in

the appeal.
(2) Section 53 (Internal reviews) of the Administrative Decisions Tribunal Act




1997 does not apply to a decision of the Minister in an appeal under section 33D.
33F Effect of race field publication approval limited For the avoidance of doubt, the
granting of a race field publication approval does not operate to authorise the holder of
the approval to do (or omit to do) anything in relation to a race to be held at any race
meeting on a licensed racecourse in New South Wales other than to publish the NSW
race field to which the approval relates in accordance with the terms of the approval.

[5] Section 36C
Insert after section 36B;

36C Giving of notices and other documents
(1) For the purposes of this Act, a notice or other document may be givento a
person (or a notice or other document may be served on a person):
(a) in the case of a natural person:
(i) by delivering it to the person personally, or
(i) by sending it by post to the address specified by the person for
the giving or service of documents or, if no such address is
specified, the residential or business address of the person last
known to the person giving or serving the document, or
(iii) by sending it by facsimile transmission to the facsimile
number of the person, or
(b) in the case of a body corporate:

(i) by leaving it with a person apparently of or above the age of 16
years at, or by sending it by post to, the head office, a registered
office or a principal office of the body corporate or to an address
specified by the body corporate for the giving or service of
documents, or
(ii) by sending it by facsimile transmission to the facsimile number
of the body corporate.

(2) Nothing in this section affects the operation of any provision of a law or of the

rules of a court authorising a document to be served on a person in any other

manner.

[6] Schedule 1 Savings and transitional provisions
Insert at the end of clause 1 (1):

the Racing Legislation Amendment Act 2006
{71 Schedule 1, Part 5
Insert after Part 4:

Part S - Provisions consequent on enactment of Racing Legislation
Amendment Act 2006

9 Definition In this Part:"amending Act" means the Racing Legislation Amendment Act

2006.

10 Previous offences under section 33 may be taken into account in determining penalties
(1) Section 33 (as substituted by the amending Act) applies to acts or omissions
that occur on or after the day on which the provision of the amending Act that
substitutes the section commences.

(2) However, an offence against section 33 (as in force at any time before its
substitution by the amending Act) may be taken into account in deciding whether
an offence against section 33 (as substituted by the amending Act) is a second or
subsequent offence against the substituted section for the purposes of detertnining




the penalty for the offence.

1.3 - {(Repealed)
Historical notes
The following abbreviations are used in the Historical notes:

Am | amended No |number |Schs |Schedules

Cl  [clause p page Sec section

Cll |clauses pp |pages Secs  Isections

Div | Division Reg {Regulation| Subdiv | Subdivision

Divs | Divisions Regs Subdivs
Regulation Subdivision
s s

GG | Government Rep {repealed |Subst |substituted

Gazette
Ins |inserted Sch |Schedule

Table of amending instruments Racing Legislation Amendment Act 2006 No 91. Second
reading speech made: Legislative Assembly, 20.10.2006; Legislative Council,
14.11.2006. Assented to 21.11.2006. Date of commencement, except Sch 1.1 and 1.3: not
in force; date of commencement of Sch 1.1 and 1.3, assent, sec 2 (2). This Act has been
amended as follows:

200 (No |Statute Law (Miscellaneous Provisions) Act 2007. Assented to 4.7.2007. Date of
7 27 rcommencement of Sch 3, assent, sec 2 (1).
Table of amendments

Sch 1 | Am 2007 No 27, Sch
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Race Fields Legislation

NSW Race Fields Legislation

¢« Amendments to the Racing Administration Act 1898 (NSW) (the Act)
which require the approval of Racing NSW to any publication of a NSW
thoroughbred race field {(whether that publication occurs in NSW or
elsewhere) unless the publication is specifically exempt under the
Racing Administration Amendment (Publication of Race Fields)
Regulation 2008) (Regulations).

¢ The express purpose of the legislation, as stated by both the Minister
for Racing and Racing NSW is to require all race wagering operators,
regardiess of location, to pay a fee for use of the racing product for
wagering purposes — this legislation covers the three (3) racing cedes.

e As at 1 September 2008, it is an offence under the Act, punishable by
fines and/or imprisonment, to publish a NSW thoroughbred race field
without the necessary approval from Racing NSW,

e According to clause 19 of the Regulations, an application, in writing, is
required to be lodged with Racing NSW at least 30 days in advance.

« All entities using NSW race information for wagering purposes will be
required to register with the NSW racing control bodies and for those
with a turnover above $5M pa, would be required to pay a fee of 1.5%
of turnover on NSW races, regardless of the location of the punter.

« Exemptions have been provided for the following publications which do
not require approval from Racing NSW:

(a) Controlling Bodies — publications by the controlling body of any
code in any Australian State or Territory or the national racing
bodies for internal administrative or regulatory purposes

(b) Racing Clubs — publications by any Australian racing ciub of any
code for the purposes of a race meeting, for instance, race books,
administration, and promotion of race meetings

(c) News Media - publications by public news media in accordance
with a contract or other arrangement with Racing NSW, and

{d) Not-for-Profit — publication made solely for a ‘not-for-profit’ purpose.

All other publications of NSW thoroughbred race fields require the prior
approval of Racing NSW.

 In considering an application from a wagering operator' for approval to
publish a NSW race field, Racing NSW will take into account whether
the operator holds a wagering licence issued under the laws of an

! Wagering Cperators, whether totalisator operalors, bookmakers or beiting exchanges, who hold a wagering licence
issuad under the laws of any Australian State or Territory.
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Australian State or Territory and other matters required under the
Regulations.

However, Racing NSW will not take into account:

(a) Whether the applicant's wagering licence was issued in NSW or
under the laws of another Australian State or Territory, or

(b) The location in Australia in which the applicant resides or carries
out his or her activities or, in the case of a corporate applicant, in
which it has its head office or principal place of business.

In relation to approvals to publish a NSW thoroughbred race field in
Australia in the course of the wagering operations of an Australian-
licensed wagering operator Racing NSW will apply the following
conditions:

(a) the wagering operator my pay a fee equal to 1.5% of the wagering
operator's wagering turnover on NSW thoroughbred race meetings
to the extent that turnover exceeds an ‘exempt turnover threshold’
of $5 million over a financial year. Where a number of wagering
operators are ‘related’, a single ‘exempt turnover threshold' applies
to the entire group.

(b) Other conditions designed to enable Racing NSW to administer the
arrangements and to discharge its responsibilities and functions
regarding the protection of the integrity and reputation of NSW
thoroughbred racing industry.

s Under the Product & Program Agreement (Agreement) between
UNITAB, Queensiand Race Product Co Lid (Product Co) and each of
the Queensland Racing codes, any charge levied by other States for
their racing product gets offset against the payment to the racing
industries. Thus, Tabcorp (NSW) will charge UNITAB for Queensland
wagering on NSW races which is netted against the fee payable to
each of the Queensland Racing codes. Thus, the net effect is that the
charge levied by NSW racing for race wagering by interstate punters is
passed through to the racing industries in the other States, subject to
the specific provisions in each agreement,

e On review of the Agreement, clauses 9.5 and 10.2 of the Agreement
relevantly provide that should Product Co be unable to procure the
supply of Australian Racing Product as required by UNITAB, UNITAB
may reduce the product fee payable to Product Co by any amount
required to be paid by UNITAB to procure the Australian Racing
Product for use in its race wagering business.

Waterhouse v Racing NSW
e The Supreme Court of NSW found a technical deficiency in the race

fields fegistation in relation to the way that Tom and Bill Waterhouse
Pty Limited conduct its betting operations. The Court made a
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declaration that the manner in which those operations are currently
conducted does not require an approval under the Act.

Racing NSW is requesting that the Government urgently introduce
legistation to address this "loophole".

I note that the Waterhouses did not challenge the validity of the
legisiation but rather sought to confirm that their operations did not
require an approval under the legislation.

The decision only affects very specific circumstances where a
wagering operator does not display a betting board or have any
internet betting operations.

The above Supreme Court decision has no impact on the way the
legislation is to be applied to UNITAB and in turn to Product Co and
each of the Queensland Racing Codes. That is, each Queensland
Racing Code does not stand to benefit in any way as a result of the
Supreme Court decision. UNIiTAB is a wholly owned subsidiary of
Tatts Group Limited. UNITAB holds licences in Queensland to operate
totalisator and fixed price betling on racing and sports events, and as
such, is deemed to be a wagering operator and is not exempt from
NSW Race Fields Legislation.

Queensiand Race Fields Legislation

The amendments to the Racing Act 2002 in relation to "Race Fields" will
propose to:

L2

Ensure all wagering operators (Australian and overseas based) utilising
Queensland racing information are required to apply for and obtain an
approval from the relevant control body or its agent.

That the control body, or its agent, will be able to place reasonable
conditions on any approval they grant and will be able to charge a fee
for the use of Queensland racing information.

That the quantum that control bodies or their agents charge for the use
of Queensland racing information is to be decided by the control body -
at present, the Queensland Government intend to mandate that the fee
charged will be one based on Turnover. There has been some
suggestion that it should be based on Gross revenue ~ the Office of
Racing is interested in Product Co's opinion/iustification for which
method is most appropriate.

That the fee charged MUST be non-discrimatory (i.e. that a
Queensland-based wagering operator must be charged at the same
rate as a non-Queensland wagering operator).

Page30f 8




¢ That only wagering operators licensed by a Government and/or
Principal Racing Authority will be effected by this amendment - any
entity not so licensed will be considered an 'unlawful bookmaker' and
dealt with accordingly.

Race fields legislation — matters for discussion.
Proposed Options

Option 1

Revenue: QRL invoices and receives revenue

Expenditure: QRL pays invoice from UNITAB on amount wagered on
interstate Thoroughbred product

Option 2
Revenue: QRL invoices and receives rev
Expenditure: Product Co pays invoice from UNITAB for all codes

Option 3

Revenue: Product Co invoices for all codes and receives revenue and
distributes in accordance with Product Co formulae

Expenditure: QRL pays invoice from UNIiTAB on amount wagered on
interstate Thoroughbred product

Option 4

Revenue: Product Co invoices for all codes and receives revenue and
distributes in accordance with Product Co formulae

Expenditure: Product Co pays invoice from UNITAB for all codes

Issues:

1. Do we work code by code or involve Queensland Race Product Co
Lid?
To be further discussed after financial modelling and more detailed
information provided from wagering operators etc

2. Is any income returned to Qid Bookmakers?

3. Do we have a threshold amount i.e. $5M?

4. Can RISA play a major role in relation to race fields leg?
Probably a key role in respect of the collection and auditing of the
wagering information, thoroughbred only or all codes?

5. How do we bill i.e. Do we use retrospective information and adjust or
use real figures and receive for example monthly info?

6. Peter Smith to issue licences through licensing committee, (QRL and
other codes collectively or independently?)
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7. Confirm the use of the info for wagering verses the supply racing info
by RISA

8. Determine the percentage to apply
9. Can any concessions apply and do these have to apply consistently?

10. Do we need to consider placing key wagering operators on notice in
respect of the retrospective application of the Qld Legislation?

11.1s UNITAB to be charged — s UNITAB able to be charged consistently
with other wagering operators?

12.Start a list of likely users i.e. bookmakers, wagering operators?
Financial Impact of Race Fields Legisiation
Barrie Fletton, CEQ UNITAB wagering, has confirmed:-

Thoroughbred and Harness = 1.5% of sales (the first $5M is exempt) prorata
from 1 September $4,166,167 for the 10 months
Greyhounds will charge 10% of gross margin capped at 1.5% of sales

QRL forecasted 3% growth in P&P fee for FY0708 $97,821M Based on
current growth for FY0809, QRL is forecasting P&P fee to be $99M.

With the proposed Racing NSW Race Fields legislation for the month of
September 2008 the forecasted fee will be $670,856 based on $45,100,241 of
wagering through UNITAB on NSW product for Thoroughbred, Harness and
Greyhounds.

It is estimated annually that the fee to be charged to UNITAB and deducted
from the Turnover to Queensland Race Product Co Ltd for all three codes to
be $7M based on $460M of turnover.

The thoroughbred share based on 76% would be $5.3M
The Harness share based on 14.5% would be $1.02M
The Greyhound share based on 9.5% would be $665K.

it would be more advantageous to QRL if the allocation of the race fieid's
legislation fee was not based on the 76% Product and Program agreement
with UNITAB. Annually QRL would be approximately down 2% or $160K
annually based on the Product and Program agreement formula. Annually it
would be more advantageous for Harness up 5% or $380K and less
advantageous for Greyhounds down 7% or $550K for the allocation to be in
accordance with the Product and Program Agreement.

If the race fields’ legislation was deferred to January 1, 2009, the cost for 4

months from September 1, 2008 would be $2.7M to the 3 Queensland codes,
$2M to thoroughbreds, $392K to Harness and $257K to Greyhounds.
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The tabie below reflects the impact of race field’s legislation for September
2008 based on NSW product.

Based on the September UNiTAB figures provided on Friday October 10 the
impact of the Race Fields fee is:-

Thoroughbred  483,624.27 74%

Harness 69,886.85 11%

Greyhound 98,877.79 15%
652,488.91

Wagering Turnover has been provided by Tabcorp on Friday annually and the
impact is highlighted below:-

Key highlights are:-
¢ QLD overall for all codes is a net exporter of product to NSW and is
$4.8M in front

» |f the race fields legislation fee was gazetted in Victoria, QLD would be
a net importer of product and would be $2.1M down,
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Race Fields Legislation Analysis
gering Through UNITAB & Tabcorp
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TABCORP UNITAB

Revenue | Expenditure : QRL QHRL GQL
Average Average 76% 14.50% | 9.50%
NSW/ACT 11,800 7,000 3,648 6986 456
VIC 7,200 8,300 {1,596) (305) | (200)
19,000 16,300 2,062 391 258
Based on FY0809 TABCORP UNITAB
Revenue | Expenditure
Product
Gallops Average Average Co Split | Variance
NSW/ACT 8,398 4,982 3,648 (232)
VIC 4,697 6,067 {1,596) 226
13,085 11,049 2,052 {6}
Based on FY0809 TABCORP UNITAB
Revenue | Expenditure
Product
Harness Average Average Co Split | Variance
NSW/ACT 1,547 918 696 (67)
VIC 1,152 1,489 (305} (32)
2,699 2,406 391 {98)
Based on FY0809 TABCORP UNiITAB I
Revenue | Expenditure I
! Product
Greyhounds Average Average Co Split | Variance
NSW/ACT 1,856 1,101 458 299
VvIC 1,350 1,744 {200} (194}
3,206 2,845 256 105

Note:- Tabcorp have advised wagering numbers are strictly Private and confidentiat
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