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kaarra Christensen

From: Maleolm Tutile

Sant; Wadnesday, 12 November 2008 8:17 AM :
To: keaira Christensen

Bubject; FW: PPA and armentdments ta the Raging Bil
Attachimenta: Letter to Mr Malcol Tutile regarding Recs Day + Draft Bill Product and Program

Agreerment.DOC
Kearra
Pls print and fax to me
Tks mal

Fromy: David Grace [taitto:David.Grace@cgw.com.au]
Sent: Tuesday, 11 November 2008 5152 PM

To: Malcolm Tytte

Subject: PPA and amendmeénts fo the Racing BIIl

Mal
I attach a draft of the opinion letter | have prepared and ask that you conslder It for making sure that all questions

you ralsed are answered and itiat the underlylng history / facts are corréot,

Régards -
David

David Grace | Partner | Ph (61-7) 3231 2421 | Fax (61-7) 3231 8421 | Email david.grace @cgw.com.au
Cooper Grace Ward Lawyers Central Plaza Two, Level 23, 66 Eagle Street, Brishane 4000 | GPO Box 834,

Brisbane 4001
WWW.COW.0Om.au

"** Please consider: our en vironment and print this email only If it Is ngcessary, *4*
<sL.etter to Mr Malcolm Tutile regarding Race Day - Draft Bill Product and Pregram Agreement.I0Cs»

‘ﬁliill’tlHl!ltitﬂﬂ.llllilillHiiiilﬂrﬁttIlIlsill:\ii!hﬂllllliillnoiiltillﬂl
This emall message and enclosures are conlidentlal, may contain legally privilagad Informeition and ere Intanded
solely for the namet addrasses(s). If you recelve this emall in error, please notify tha Bender by retum emall and
delots all coples of this message from:your computer network. Any unauthorlsed review, use, disclosure, copying,
dlstribution or publieation of this mass&go and enclosures Is prohiblted, .

or Grace Ward and thelr amployges do nol represent that this transmisslon Is free from viruses or other
defects and you should see It as your responsibliity to chack for vinisss and dafegls. Cooper Grace Ward disclalms
any llabllity to any person for logs and damage resutting (direotly or Indiractly) from the recalpt of electronto mell

(including enclosures),
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OurBef:  DJ@ 10088435

11 November 2008

#r Malcolm Tutile

Chid! Operations Managey
Quesnsland Racing Limited
PO Box 63 N
SANDGATE QLD 4017

Also By Emall: mhuttle @ queenalandracing.com.au

Deaar Malcdim,

Drsit Bill o gmend the Racing Aot 2002
Product and Program Agreemant

Foroduct Race Co Ltd {Product

The PPA was mads on 9 Jine 2008 ARl [ ,

Co) and Quesnsiand Prinelpal CluRour Jgaciecnssor), Queendmd Hamasa Récing Bodrd and

Greynhound Rating Authorily. Byilca oRgmvisions of {he Racing Aot 2002, Quesnstand

Thotoughbred Rating Board s from the Queensland Printipal Club as the

.coiifrel body of the thorougig R usensiand and Quesnsland Racing Limited Is
8o Board by force-of provisions of the Rading

ths sucransor of the Quadns s :
, i Provighons Queensland Réelng Limited, 1s eniiliéd to the

8hncations contaiet In the PPA to the same extent &4 if ithad
Qo of exceiion, :

Risila, the supply of certaln Information by you to UNITAB

Q. boing the term for whioh 1hé Riace Wagetig Licenc Is granted ta
2 Act 1898,

requl dugt Co 16 annually prepare and submit to UNITAB & draft
R alondar and Quegnsland Racing Program.

=hitaiin the Queensiehd Racing Calendar arid Quesnsland Aating Program
1 In Product Co to the extent to which Intetiattual Preperty or righis.of |
In o in connection with the Quesnstand Racing Calendar or Qusensiand Racing

Under ¢lause 7.4 Produst Go consents lo the use by TABQ (UNITAB) of the Quesnatand Rating
Calendar and the Queensland Racing Program snlrﬁy for the conduct of the Race Wagaring
Business azc for the purposes uded by TABQ (as it was theh) as at 26 May 1699,

Clause 7.4 goes on, in subiclauss (b) to provide that suject to 7.4(c), UNITAB (then TABQ) must
not, without the prior writtefi appraval of Product Cé:

{0 ‘“diselote the Qusensland Recing Calentsr or the aueehsﬂanb’ Racing Program
to any hird partly unleds it Is necassary or desirable for the conduct of the Face
Wagering Business or Exfsting Purposes;

RQL.103.001.2268
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Mr Maicolm Tuitle

Chief Operations Manager

Queenhslard Rasing L{mﬁed

Page? . Gopet Gracs Ward

W use u!e Queenslend Racing Calender oramand Raclny Progiam for ény-
purpcsa othér Hin for the conduct of the Rave Wagering Busiess-or ExiSting

Purposes;

(i) publish, broadeast, sall, lloends or othorwiss deal with the Queenstand Racing
Caleridar or the Quesnisiand ﬁacing Program except fo the extent necessary or
desirable for the conduct of thé Race Wagering Business or Existing Puiposes.”

Clause 7.4{¢) carves outmfonnation that-has caaged to be contidential o that is In the pub#c
domain ag Information tolhich the restrictions apply, .

Clause 7.4(¢) emphasis the Intellectual puefﬂon by stating that nbthing ln ctau G
UNITAB (ien TABQ) mn Jnterest In the intéffoctuat riy gubsiating in the G ®,
Caleridas or the Queensidnd Racing ngfam greater ciherwlge giveh hy! i

Clause 7.4(f) provides astollows:

“for the & 2 of doubt nothing In this Agresment preventiiros
i\ acairing the Hotits to tse the Queensignd Racing Calendar, (k8
Augtralian Rebing Produét, Marketing Rights or any ol sl »
Rights in respectof Racing from any other party i cof@onio
preguct or servicg of TABQ other thar ihe Race Wag
and TABQ shaif Rave no ligbiiy 16 pay or ctherwise
bonyorProdwtd:oforarmwofsuc-h pped

The sifect of subclatee (f) Is to parmit UNITAB to Hilr
In the sulielause. In reapact of Racing from any ol loar i
rrcdudoruwbe ~otfer thdn the Rice Wagerg RE xiating

the content of clausd 7 that i Is the et that, s3ect to the My provisions o theAgreemem
of PPA, UNITAR acquireg righis to the @insiand RacR@Calandalueensland Racing Frogram,
Aughralian-Racing Product Marketinpd In raspeot of {rouiaediiosng Business and Existing
Purpoges from Product Cb and iy blng Information froTT any one elge wihout making

paymeént of any comipensétion T ) -_» Conrol Budyoruct Go.

[Roive auppllic®o UNITAB for the Race Wagering Busitess
Ci{éep,dar a)nd the Queengland Reaeing Progrem. (This fits

: bpensland Racing Calender or the Quesnsland Racing
BT Sen Tor any use direetly of Indlrecily relating to wagering on
G pilor wititen congént of TABQY, It then provides the conaent le ntot to

noNithheld where no amount ks payable or other conslderation or banefii
Rl recsived for-or In respect of such supply. it theh carves out

: gFrusiralian Racing infarmation to any nlerstate Recing Entities
81 ¥15 payable or other.considération or benefit I directly or Irdirectly

mlqrs!até Raging Entitieg fa défined in PPA to mean “any club, sodely;

ration or body of psraons (whather corporats or-incorporats) by
b haipe called which has been or Is edtablished In any jurisdiction In the
nonwedlih of Ausidfla (other than Quesnstand) for the pikpose of conthuiing or
oting rdoes of galloping horses; trolting Horses or grephounds-of information used
il condilet of such raoing and includes anypersan who candudfs oy confrols such
sing or Informattor’ used in such Reclng™.

Thig would include the supply of infanmétion to corporate bookmakers or 10 clubs cutslda of |
Quesnsiand forthe purpose of the coftduiet of racing galloping horses (as rslevant to your code of
racing). Agalh, the carve dut tor the supply of Information to those entitles s limfiéd to where no
amount Is payable or.othel:conisideration of herigfit is directly or Indlreotly recaived.

Subolauss (o) peimits thesprovision of Queansiand Racing Calendar-in Qisensland Hacing
Program to persons specified in Schedule 4 for such part and at such limes and purposesias it was
provided at 20 May 1869, mvideti thit the provision of that Information is for no amotmt payab#e or

(b)

RQL,103.001.226¢
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Mr Malcoim Tuftls
Chlef Operations Manager
Quaensland Racing LimHed :
. Paged o A . Cooper Grage Ward
other congldaration of benstht, dirscily or indlrectly recaived. Subciause (c).provided that, il there is &
ance with clause 10.2(d)

consklergtion or Otfter hehefit racelved, thé Product Fee reduces in accord
by such émotints as are payable of other considerations or benefits ditectly of ndirsctly recsived,

Clauge 10.2 provides thiaf UNITAB ls Irrevocably authorlead to deduct and set off from the feo
payable pursuant o 10.1, relavantly :
“d) . the amount calculated In accordance with olause 7.5{c)"

Subclause (d) of 7.5 condlides the clause by reguiring Product Co and the Queansiand Sont
Bodies lo provide UNITAB-on request, information concaming the pravision of the Quédsiand
Regig Calendar o any ofher persons Ingtuding all tefms of any relevent arangements. s would
provide UNITAB wiifi an effécive means of knowlng what amount-or amounts or cansidengiiion fs
payable so that the:10.2(d) deduction niay be made from the Product Fee trom Al TR
amounts.received In respict of the provision of informationfo others, ~ _cum.

Howaver, a8 7.5(c) refates-only to ihe provision of Information to persongs £
{other control bogles) that clause does not apply {0 the provision of il s
Calandar of the Queensldnd Racing Program to ofrier hodles. Rathar 7.51%d

E;?usa 0 deals with slmllar matters to clause 7 and those projeons €
ow,

Clause 10,3 provides for fhe pdyment of & product feggduring W ter PA. TN

various perfods I which various anounts ane payaly Ryl R poriod from the
fourth anniversary of the data of privaligation of thellJRB e -

variable amount equal to 86% of the.gross Racing (fage
far any.part of the month)or which.the PPA apgl‘:[les ;

WRRaaualiBt) it (or proratered
o 1o 10) mentionsd above)
& Third Party Chargs. A

-authorises a deduotion opan off gel from i Product W Az
Third Patty Charge ls dsfiied (o nean g Mo payatfior oiher consideration given
byTAB@toob_tammaaqir{va!emqf ACTIT T b the posts and expensas
Ingurred by TABQ In procuring the €gRIvVa Product from a source other
than Produect G, Yy
RISA provides Australian Ty Q. Accordingly, the costs of acyuiring the
Australian Recing Froduct TNGRRISA .00 dedudi@ia as a Third Party Charge from the amount of
the Product Fee purguantto (G0 38 2 (0). wiiit any ofher costs of obtalning such

Information of racinaEbiar
Adi 1086 and-Regulation 18.0f the Raclng Administration

Sacllon A cfthe R {5

Regulation 240 gy S5Gh Wales, the New Soith Wales control botly tar

thoroughl Shml, % of the wage(ing turnover that ralates to a race of class

of racegf b BpRET dofma-pm}naﬂonlnAuaua!!aofaNsw race fisld :
magde ey Ry operations of & Heansed wagering operater.

Sonsiand Racing Act 2002 empower Queenstand Racing to

5Bl thadl Mt il aptharises the control body In imposing & condition under subolause 3(a) to
take intoqasad A any othar fess.payable to 1t by the holder ofthe authority undér eny egreament

. body:and the holder of the authortty, This would mean that in ng UNITAB

LNITAB shotld take account of the amount payable

an authority, the amount ¢f anr fea payable by
by UNITAB unger-clause 10 0 PPA,

You agk as fo whather the provision by Racing New South Wales of Australian Racing Produst to
UNITAB for a fes, pursyaht toNew South Wales lagialation éntitles UNITAB, pursuant to clauge
10.2{c) of PPA, to deductithe amount paid to Recing New South Wales from the amount of the

Product Feo payable undbr clause 10.1 to Product Co.

RQL.103.001.2270
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Quwﬂafandﬁatm

Page 4 A . _ . Cogper Gracs Ward

On the basls that the New South Walss leglslation impoges & chargs for the publication of
Information and not the sipply of Information, In our view the ameunt payable s not fof the
“oblalning” of the Australian Racing Product or the produring of. it as provided Inthe definition of
“Third Party Charge® in-cfause 1.1 of FPA.

The PPA maked exprass provision In clause 7.1 for the duppiy of the Quesnsiand Racing Calendar
and in 7.24or the stpplyiot the Queensiand Racing Program and then after dealing with intaliectual
property rights In clause 7.3, specifically and separately deals with the pemitted usa'of that
information, then clalse 7.6 deals with regtriéifons on Product Co's and the Quesnslazg Recing’s
alpply of Information dlsbwhére,

Amandmentd to tha leglslation do not authorise Queensland Racing to Impose a.gt
. 8upply of Information, Indbed, Queensland Racing does not supply Australidn ¥k
olffar bodles, rather from Whal you have instructed ug BISA stippliedthe iaeatiofn 8
lagislation imposes & right on Quesnsland Racing as the tontrat bady urdNTEGiacing
thoraughibred cade of racing In Quisenstand, to charge a fee for ts. usglrat Is, H
i fee for the suppiy of in nbut Quesnatand Racing, pursuant
' statute, will be empowered to Impose a elishye for ffe use,

Thé'charge I a riew charge and Is not one dealt with by PPA
because pursuaril to claush 113E(6) of e draft Bilt (assuminied
offect Is enacted In Queensiand).wil ejtipower you to take adc
and, aating fahly, you wodld deduct from the emounid 1
for the use of that information, the amaunt payable
of the Queensland Raéing Calendar and Quesn

However any fes paid by UNITAB to RISA ¢
payable as the Product Fée a9 legltimat

Summdry .
1. Queensland Racing witl ha@nii 58 afedin mapaét of the userof Quesnaland
Rachg Informationito g W
“a wagorng oparalg
(a)  underfigilay of a INGRE! foralan Country; or
()] ; a principal racing authortly of another State or a forelgn

se'under the Aot

igh RISA and use

wetible from the amount
f aThird Party Charge.

Angering busingss.”

d to UNITAB I respect of an auther(sation to use that information
@ account of the amount payable under clause 10,1 of PPA.

D, the amotnt of the Product Fea payable under 10,1 will not be the subjeot of
- duction under 10.2 (c) as and by wey of a Third Party Gharge In respect of
1 aypne else for the provision of Australlan. Racing Product (as defined under
b the PPARShere thit foe fs not paid for obialning oy procuriig the amount but rather for
o iso 8 pubiicdtion of it under leglulalion empowering that haly to charge a fee In
ppiyinne publication or use of that Informatlon, as distinct from obitalning or procuring it,
7

Ohasrvatlel Miecussion

In discusslon, the question as to whather ah argument ihiat & charge for the right to use or publish
Information obtained at & kost (oblginéd or procured or supplled) may be seen as somevwhat of
semantlos; that concem would arise because no parly would commerclatly oblaln, prosure or have
supply of Infoermation whith did not carry with i the right to use it.

Whilst that may d-ummafe;‘arrybe the Intent, where by legilative Intevantion, Parlisments of States
or Teriitorles Impose, subsequent fo a date of an agreament {o aupply, a speciic legislative

] RQL.103.001.227
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MrMakoim Tuttle
Chisf Operations Mdnagdr
Quesnstand Racing Limfted
Paga b ; . Coopér Grace Ward
provision enabling a charge to ba made for the s of publication of that information, in our view, il
i proper that the chatge be Impesed g0 long a8 It dosd not “double dip’, The Queensiand
Isgistation specilically imposes a carva out for the PPA by requiring you In ¢onsidering the
imposition of & condition 9n the autharity to take account of any other fee payable. That, from a

| tagislative point of view, makes sonsa and prevents any duplleation of cost on UNITAB. That_-
prevarts doubla dipping from your polnt of view.

We understand that it Is the Intent of Parliament that the financlel arrangements within Wagaring be
resiruolurad to providé a benefit fo Industry throtigh payments ralsed by tha control body pursuant 1o
the a_mgnd:nﬁ tegistation, Accotdingly, | is quite proper that these charges be collacted jgithout -
deductton, They are a charge Imposed under statute which alters the way Industry Is 1uiged b
:‘fapsjenmg a part of the wagering tumover to the Induslry control body for the benefit o \ge
sarvee, 5

Clauso B of PPA previdas for-the supply by PraductCo of Australian Aschiy
simllar regime to claugs 7 applies. Clause 9.4 provides that Froduct Co
of Australlan Racing Proguot to UNFTAB for the uss In the Race Wagsg
makes that subject 1d-clause 9.5 which provides far the Hght of UNITAB
Racing Product from' aliemative sources of supply if Product Co ganot
Racing Product it Ia requled to'supply to UNITAB or cannot cygas
UNITAB in refation to the formiat in which UNITAB requires thgg

Clause 9.6 snables UNITAB to procure thie equivalent.of that Fggme
incuira Third Party Chargé which In tum will be cedaiigade N
the Produci Fee payable gnder clausé 10.1, Again, S :
respatt of the proourement (see the language of clftes O
Cliargs — “obtan® arid *procuring™). The charges intpgsed
or publication {New South Wales) are not
information ehd therefore ere not & Thifdds
not deduciibla from the arhount of the JiR
providad In clauge 10.2. 4

or "obtaining” of that
of the PPA, Hence they are
10.1 by reszen of anylhing

o “Publigh” i
not nedossd

and a dramalio compesitien Is made public the
sault-v- Challerion (1876), 5Ch.D.287, C.A, per

itk ursidared that "publishing” means ‘whan end wherd 1t IS olfered to the
tor\Qiozens-Hardy J. In McFarians.-v- Fulion [1889] 1Ci. B84 af pagas

Sbservations and referred to Webstar's definition of the word as

X2 n.printed work, elthet for sale of general disiribition”

miateriaf for the purpose of the New South Wales Récing Administratioh Agt,
figiol it for sale or other general disirbution, ‘

| heon ponsklared In a varlety of cases, In {he context of supply of gas and

| Vand watet, it has bean considered as the point of which the waler |2 made avallable
fof 04 EUmption (A:G -v West Gloucestershire Waler Co[1809] 2Ch. 338). Fusther in A.G -v-
Lojcoster. Corporalibn [1910] 2Ch. 359, i was held that "a powet loa municipal duthority to
supply-electric enarpy 1o customers, doas nat authdrise [t to sall or hire out apparaius for the
ugd of the enargy; the “supply” Is compisted al the customner's terming); the Inatallétion of
aleciricity and the provision of fitlings s B Beparate buginess Incldental to the usa but hotto

the supply of energy.

s The term *Use Is daseribed In Johngon's-dictionary as *to émpley to any purpose”.In re
Neuchale! Asphiafiei Co.s Trade Market [1913] 2Ch, 201, Safgant J. sald, at page 301: */ do
not ihink thal the fact thet a parson has.improparly said, in the dirset or other piblication, that

RQL.103.001.2272



No. 20081112-00000029 FID:61 7 32696 2008-11-12 08:18:11 008/008

Mr Maicolm Tuttle
Chisf Operatlons Manager
Queensland Racing Limited
. _ Coopar Graca Ward

Faga 6

A.B. I3 the propristor of a trade mark ks a ‘use’ of the trade mark by the parson who has inade
the statement [wittin the Trade Marks Act 1538]. If fle had been authorised by A.B, to make
that statemeni, it woukd be a ‘use’ of the trade mark by A.B., but aot via the parson who has

mads the Incorrectistatement.”

This Is whare the difference lles between “supplying” and “using”, and the differenca also Res
betwean "supplying™ and *publishing”. ‘

Whilst thera la a wide defintion given to the-use of the terms In vairlous fegislation, the intentlon of
the PPA In having different paragraphs for “supply” and "use” Is congistent with thoaa togms halng

saan as separate and distinet functions. This Is consiatent with the above cages.

Sowhere the goverment enacts a lew 0 enable ihe Imposiilon of a condition te ¢
of Racing Materials, that Is nat & supply and tharefure the rights thet arlse undeg
offsat Third Party Charges in assoclation with supply or provision will not a

Butterworths Conclee Augtralian Legal Dictionary 2™ Edition, defies *
provide, In relatlon to ?oods, Include supply by wiiy of sale (including 16
hite or hire purchase, In relation ta seivicas, “supply” includas to provi
for valyabie conglteration, In relation to goods and services, i jz
purpeses.” The sdme dictionary defines “use” as “the right o {& s
Thia again distingulshes supply (& provislon for the conlarrin
application of something that has been supplied. Thare I3 an
between supply and uge. A haulege contractor who B
company, 1o oparate solely under the control of the
IR

the purposds of the Trangport Aot 1968 (section
If yous wish to discuss any aspect of the above, plea Y

Yours falthfully
COOPER GRACE WARD

Davig Grace

Parinor
Direct Ph (81-7) 3281
Direct Fax (61-7) 825'K

Emall david.graceticy DJG10066435 2331048v1

0g pages) fs conlidential, may conloln egelly priviegadd information and is
rf}'o%: mceh)fa thia docwment in eor, plaaxa daahoy Hand advise the sandar.
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From: Malcolm Tuttle [mailto:mtuttle@queens!andractng.com.au}
Sent: Wednesday, 12 November 2008 8:17 AM

To: David Grace

Subject: RE: PPA and amendments to the Racing Bill

Tks david

| wilt corie back to you as soon as | can.
Mal '

= A Ceneaf@enw. com.at ]







From: David Grace {mailto: David.Grace@cgw.com.au}
Sent! Wednesday, 12 November 2008 4:53 PM

To: Malcolm Tuttle

Subject: RE: PPA and amendments to the Racing BIl!

hal

I did receive vour telephone message and am happy to see you when you are in the office pext week.
ragards

David







